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Dean G. ACHESON 
Under Secretary of the Treasury 


The appointment of Mr. Acheson to the important position of Under Secretary 
of the Treasury was unanimously confirmed by the Senate on May 16, 1933. 
The new Under Secretary was drafted for the position from the law firm of 
Covington, Burling & Rublee, Washington, D. C., where he had been an asso- 
ciate member of the firm since 1921. Mr. Acheson received his pre-legal 
training at Groton and Yale, and his law degree at Harvard in 1918. Upon 
graduation from the Harvard Law School he became Secretary to Mr. Justice 
Brandeis, of the United States Supreme Court, where he remained until he 
began his law practice in 1921. Mr. Acheson maintains residences in both 
Washington, D. C. and near-by Maryland. 
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Amendments to Claims for 


NuMBER 8 


‘Tax Refunds 


By Paut F. HANNAH * 


N the Bemis Bag, Memphis Oil, Factors & Finance, 
] and Prentiss cases, the Supreme Court has cast 

penetrating light upon the bedimmed problem of 
claims for tax refunds amended after the limitation 
period for filing claims. 
out a hitherto little-used technique 
which should prove valuable for 
solving many another bothersome 
adjective tax law problem. 

Already, several tribunals have 
taken advantage of the guidance 
given them by the terse language 
of Mr. Justice Cardozo, author of 
the four opinions. These lower 
court decisions not only add further 
light to the refund claim problem, 
but set forth in bold relief the wis- 
dom of such juristic realism and 
hewing to the line of administrative 
practice as was employed by the 
highest court. 

The four Supreme Court deci- 
sions, it will be recalled, laid down 
the general principle that “where 
the defendant has had notice from 
the beginning that the plaintiff sets 
up and is trying to enforce a claim 
against it because of specified con- 
duct, the reasons for the statute of 











That Court also pointed 





be changed by amendment, made after the statutory 
period, into a claim for special assessment under 
Section 210 of the 1917 Act;° in United States v. 
Prentiss & Co.,® that a claim for special assessment 
under Sections 327 and 328 of the 1918 Act? could 
not be turned, by amendment, made 
after the limitation period, into a 
claim for recomputation of invested 
capital; and in Bemis Bros. Bag Co. 
v. United States* that a claim for 
special assessment which set forth 
facts concerning invested capital, 
might be amended, after the statu- 
tory period for filing original claims 
had expired, by a claim alleging er- 
roneous computation, by the Com- 
missioner, of invested capital. 

In these cases the Commissioner, 
at the time of amendment, had not 
rejected the original claims, and in 
all but the Prentiss case, had audited 
the taxpayer’s accounts, found that 
the taxpayer had overpaid his tax, 
and refused to allow refunds because 
of defects in the claims. Suit was 
brought by the taxpayer for recov- 
ery of the taxes paid. 

Before discussing the Supreme 
Court decisions and the late opin- 











limitations do not exist.” The — = 
Court decided in Memphis Oil Co. 
v. United States* that a blanket claim which stated 
no grounds for refund was valid, when, after the 
statutory bar had fallen, it was amended by a claim 
fully stating the grounds for recovery; in United 
States v. Factors & Finance Co.,* that an original 
claim, defective because it stated no grounds, could 


Member of District of Columbia Bar. 
1 United States v. Henry Prentiss & Co., 287 U. S. —, 333 C. C. H. 
9043, 53 Sup. Ct. 283, 77 L. ed. 297 (1933); United States v. Factors 
& Finance ae 287 U. Ss. — —, 53 Sup. Ct. 287, 77 L. ed. 302 levees 


333 C. C. 9038; United States v. Memphis Cotton Oil Co., 287 U. 
—, 53 ag ‘ee 278, a7 E.. eG. 29% (1935), 333 G. Cy Hh. 9041; Bemss 
Bros. Bag Co. v. United a” 287 U.. S. —, 53° Sup. Ce 454, 77 
L. ed. 527, 333 C. 


Pau.L F. HANNAH 


ions in the lower courts, a brief re- 
view of the legal background of 
the problem will perhaps give greater perspective. 

A claim for refund has a two-fold function :° first, 
it is a grant of power to the Commissioner to make 
a refund, and an indispensable guide to his research ; 
secondly, it is the condition precedent to the grant, 
by the sovereign, of consent to be sued.’® 


2 Quoted in United States v. Memphis Cotton Oil Co. from New York 
Central Railroad Co. v. Kinney, 260 U. S. 340, 346. In connection with 
the Court’s discussion of ‘‘cause of action,” see “The Code Cause of 
Action Clarified by U. S. Supreme Court,” by Thurman W. Arnold, 
Vol. XIX, No. 4, American Bar Association Journal, page 215 (April, 
1933). 


(Footnotes 3-10 on next page) 
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A claim must meet certain technical requirements, 
laid down by the statute and by the regulations." 
It must, for example, set forth in detail and under oath 
each ground upon which a refund is claimed and the 
necessary facts “to apprise the Commissioner of the 
exact basis thereof.” '* These requirements are nec- 
essary to prevent frivolous claims, and also to assist 
the Commissioner in studying the taxpayer’s case. 

As a matter of practice, the Commissioner, in 
studying a claim, does not limit himself to the 
grounds assigned in the claim. Under his statutory 
powers,'* he may offset against any overpayments 
found, both deficiencies in tax due from prior years 
(if such deficiencies are still legally assessable), and 
increases in tax liability for the year with which the 
claim deals, whether or not those increases by them- 
selves would be legally assessable.** Consequently, 
in order to give the Government the full advantage 
of the law, the Commissioner usually, although not 
always, conducts a thorough investigation of the 











3 Supra, note 1. The taxes here in question were for 1922 and 1923. 
Within the statutory period, refund claims were filed, each stating that 
the tax had been overpaid in certain amounts, and requesting refunds 
of those amounts, or such greater amount as might be legally refundable. 
Attached to the claims were summaries of the method of computation of 
the tax, but not other specification of supporting facts or reasons. The 
Commissioner had claimant’s books audited, overpayments in excess of 
the amount specified in the refund claims were discovered, the taxpayer 
was notified that the overassessments would be made the subject of cer- 
tificates of overassessment, and nothing was done for more than a year. 
After the statutory period for filing new claims had expired, the taxpayer 
was notified that the claims, because defective in form, would be re- 
jected; whereupon, the taxpayer filed a new claim, setting forth the 
facts for recovery in detail. Later, the Commissioner gave final notice 
of rejection of the claims. The Court of Claims, in the suit by the 
rr i gave judgment for the moneys overpaid. 59 F. (2d) 276 

932). 

‘Supra note 1. The taxpayer in this case filed, shortly before the 
expiration of the statutory period for filing claims, and before the 
Commissioner had completed the audit of its liability for income and 
excess profits taxes for 1917, a claim for refund, the stated purpose 
of which was to save its rights, “and to permit the Commissioner 
to refund to deponent any excess paid over taxes actually found to be 
due.” No other grounds for the claim were stated. More than four 
years elapsed, during which time the Commissioner had allowed a claim 
in abatement in part, and collected the balance of tax due. Then the 
taxpayer filed an amended claim, asking for a special assessment under 
the terms of Section 210 of the Revenue Act of 1917 (c. 63, 40 Stat. 
L. 300, 307). After hearings and rehearings on the claim, the Com- 
missioner determined that a case had been made out for special assess- 
ment, that the taxes had been overpaid, but that because the original 
claim was defective, the refund, except that portion of it paid within 
four years of the filing of the amended claim, could not be made. Under 
Section 210, the question of invested capital is important, instead of 
being irrelevant, as under Section 327 (d) of the 1918 Act. In addition, 
under Section 210, the Commissioner acts of his own motion to make a 
special assessment when he cannot satisfactorily determine the invested 
capital, while under Section 327 (d), the motion must be made by the 
taxpayer. 

5 Revenue Act of 1917, c. 63, 40 Stat. L. 300, 307. 

® Supra Note 1. This was a suit to recover overpayments of excess- 
profits and income taxes for 1918 and 1920. Prior to the expiration 
of the statutory period for filing claims, the taxpayer filed a claim for 
refund on the ground that owing to abnormal conditions affecting its 
invested capital and income, it should have the benefit of a special 
assessment. The Commissioner advised the taxpayer that it was neces- 
sary for it to acquiesce in the revenue agent’s report on net income and 
invested capital, or else submit exceptions thereto, before the claim could 
be considered. Apparently the taxpayer acquiesced in the report. After 
the period of limitations for filing new claims had expired, the Com- 
missioner notified the taxpayer that its claim would be rejected, where- 
upon the taxpayer submitted what was agreed to be an amended proof 
of claim, putting before the Commissioner evidence of undervaluation of 
items of invested capital. The claim was shortly thereafter rejected. 
In the Circuit Court of Appeals (57 F. (2d) 676, C. C. A. 2d, 1932), 
it was held that the defective refund claim for 1918 had been amended, 
and that the taxpayer was entitled to a refund. Certiorari was granted 
by the Supreme Court (Oct. 10, 1932), the question being limited to the 
validity of the claim for refund. 

740 Stat. L. 1057, 1091, 1092, 1093. 

®’ Supra note 1. In this case the taxpayer filed claims for refund of 
1918 and 1919 excess profits taxes, annexing to the claims a statement 
under oath placing the right to special assessment of the tax under 
sections 327 and 328 of the Revenue Act of 1918 upon three grounds: 
(1) that the Commissioner could not evaluate the “invested capital” in 
the ordinary way without undue hardship to the taxpayer; (2) that the 
case was one where a mixed aggregate of tangibles and intangibles had 
been paid in for stock and the Commissioner could not satisfactorily 
determine the respective values of the property at time of payment; and 
(3) that the case was one where the tax, if determined without special 
assessment, would work an exceptional hardship on the taxpayer. In 
the argument submitted, the taxpayer disclosed the fact that the value 
of certain printing plates and patterns had been erroneously omitted 
in computing invested capital, and attempted to fix an estimate of the 
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claimant’s tax account when a refund claim is re- 
ceived, unless he rejects the claim as defective. 
The Commissioner may, of course, reject any claim 
not meeting the formal requirements,” but he may 
also accept a defective claim and grant a refund on 


the basis of it. Whether he may hold a defective 
claim until after the statute of limitations has run, 
thus lulling the taxpayer into a sense of security, 
and then reject it, has not yet been decided, but there 
would appear to be no cogent reason why he could 
not. One who has failed to comply with the rela- 
tively simple regulations with knowledge of the 
Commissioner’s powers can hardly be heard to ob- 
ject to the exercise of those powers. 


What the Commissioner may do in his discretion 
with respect to refunds is far different from what 
the courts may do when a suit for tax refund based 
upon a defective claim is before them. The pre- 
requisites to suit laid down by the sovereign power 
must be. literally complied with by the taxpayer 






value of these plates and patterns. The Commissioner later notified the 
taxpayer that there was no evidence before him sufficient to justify 
relief by special assessment, and the taxpayer immediately protested, 
filing at the same time an amended claim, asking for relief in the 
alternative, in the form of a recalculation of the profits tax with the 
inclusion in the computation of the omitted items of invested capital. 
The Commissioner reconsidered the claim, determined that there had 
been an undervaluation of invested capital with the result that the tax 
had been overpaid both for 1918 and for 1919, and then dismissed the 
claims on the ground that their form as first presented was defective and 
that the amendment came too late. Both the District Court (56 F. 
(2d) 407 (D. C. E. D. Mo., 1930)) and the Circuit Court (60 F. (2d) 
944 (C. C. A. 8th, 1932)) gave judgment against the taxpayer. 

® The filing of a claim with the Commissioner serves first, to give him 
jurisdiction to make a refund, and secondly, to meet the statutory re- 
quirements of a suit. Compliance with the letter of the regulations is 
not, however, necessary to accomplish the first purpose. “If the com- 
missioner is satisfied that the tax has been overpaid, he could make 
the refund * * * if a mere informal and defective claim or a 
general ‘blanket’ claim were timely filed with him in which no facts 
or grounds were stated. * * * But before the taxpayer can go into 
court to review the commissioner’s treatment of his case, the facts upon 
which the claim is based must be brought to the attention of the com- 
missioner, and the commissioner thus accorded the opportunity to con- 
sider the contentions that the court will have before it. The purpose 
of this last requirement is to spare the parties and the courts the burden 
of litigation in respect to the tax.” Judge Littleton in Factors & Finance 
Co. v. United States, 56 F. (2d) 902 (Ct. Cls. 1932). Cf. Rock Island, 
A. & L. R. Co. v. United States, 254 U. S. 141, 41 Sup. Ct. 55, 65 L. ed. 
188 (1920), in which Mr. Justice Holmes, speaking for the court, said: 
“If it [the Government] attaches even purely formal conditions to its 
consent to be sued, those conditions must be complied with. * * * 
The words are there in the statute and the regulations, and the court 
is of opinion that they mark the conditions of the claimant’s right.” 

10 United States v. Felt & Tarrant Mfg. Co., 283 U. S. 269, 51 Sup. Ct. 
378, 75 L. ed. 1025 (1931); Tucker v. Alexander, 275 U. S. 228, 48 
Sup. Ct. 45, 72 L. ed. 253 (1927); Nicholl v. United States, 7 Wall. 
122, 130, 19 L. ed. 125, 128 (1869). 

11 Sec. 3226 United States Revised Statutes, 43 Stat. L. 342, 26 
U. S. C. 149 (1928), as amended by Sec. 1103 of the Revenue Act of 
June 6, 1932, 47 Stat. 286, 26 U. S. C. 156 (Supp. VI), provides 
that no suit or proceeding shall be maintained until a claim for re- 
fund or credit “has been duly filed with the Commissioner of In- 
ternal Revenue, according to the provisions of law in that re ard, and 
the regulations of the Secretary of the Treasury established in pur- 
suance thereof,” and no suit shall be begun before the expiration of 
six months from the date of filing such claim unless the Commissioner 
renders a decision within that time, nor after two years from the date of 
mailing, by registered mail, of a notice of disallowance of the claim. 
Claims for refunds must be presented within four years after:the pay- 
ment of tax, in the case of taxes under acts prior to 1926; within three 
years, in the case of taxes under the 1926 Act, Sec. 284, Revenue Act 
of February 26, 1926, 44 Stat. L. 66, 26 U. S. C. 1065 (1928); within 
two years, in the case of taxes under the 1928 and 1932 Acts, 45 Stat. 
L. 861, 26 U. S. C. 2322; 47 Stat. L. 242, 26 U. S. C. 3322. Prior 
to the expiration of these limitation periods, the Commissioner may, 
without claim, make refunds. Rev. Stat. Sec. 3220, as amended by 
Sec. 619 (b) of the Revenue Act of May 29, 1928, 45 Stat. L. 878, 26 
U. S. C. 149 (1928); Sec. 284, Revenue Act of 1926; Sec. 322, Revenue 
Acts of 1928 and 1932. Where it is necessary to file claims, they “must 
set forth in detail and under oath each ground upon which a refund 
is claimed, and facts sufficient to apprise the Commissioner of the 
exact basis thereof. * * * claim which does not ——_ with 
this paragraph will not be considered for any purpose as a claim for 
refund.” Regulations 77, Art. 1254; See also Regs. 74, Art. 1254, 
Regs. 69, Art. 1304. 

12 Thid. 4 

13 Sec. 284, Revenue Act of 1926, 44 Stat. L. 66, 26 U.S. C. 1065; 
Sec. 322, Revenue Act of 1928, 45 Stat. L. 861, 26 U. S. C. 2322. ; 

14 Lewis v. Reynolds, 284 U. S. 281, 52 Sup. Ct. 145, 76 L. ed. 293 
(1932); Gen. Counsel Memo. 9800, Vol. X-2 Internal Revenue Cumu- 
lative Bulletin 271. 

%14 Op. Att. Gen. 615. 
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before he can maintain his suit, since “they mark 
the conditions of the claimant’s right.”7° A defect 
in a claim, through failure to comply either with the 
statute or with the regulations promulgated pur- 
suant thereto, is, therefore, fatal to the suit, if the 
defect be objected to.17 “The statute is not satisfied 
by the filing of a paper which gives no notice of the 
amount or nature of the claim * * * and refers 
to no facts upon which it may be founded” ?* since 
the purpose of the statute is to afford the Commis- 
sioner “an opportunity to correct errors made by his 
office and to spare the parties and the courts the 
burden of litigation.” ?® 


It is true that, subject to the limitation that no 
oficer of the Government may waive the Govern- 
ment’s right to plead the statute of limitations,”° 
the Commissioner or his counsel may waive the de- 
fects in a claim prior to the expiration of the period 
for filing new claims.*?. The courts have never gone 
so far, however, as to hold that such defects could 
be waived after the statute of limitations had run. 


Since a claim for refund is a prerequisite to suit, 
the courts, with few exceptions, have held that the 
grounds for suit must be the same as those of the 
claim.22, What constitute the same “grounds” has 
been much clarified by the Supreme Court cases 
under discussion. 


A defective claim may, of course, be amended 
within the statutory period for filing claims,”* but 
only prior to rejection.2* Amendment may also be 
made prior to rejection after the statute has run if 
the amendment deals with the same “grounds” as 
did the original.*** The Supreme Court and the later 
lower court decisions are important principally be- 
cause they lay down fundamental tests for the 
determination of whether the “grounds” for an 
amendment, or the “grounds” for a suit, are the 
same as in the basic claim. 


1% Rock Island, A. & L. R. Co. v. United States, 254 U. S. 141, 41 
Sup. Ct. 55, 65 L. ed. 188 (1920). 

% Statute and Regulations are given supra, note 11. Tucker v. Alex- 
ander, supra note 10: “Literal a with statutory requirements 
that a claim or appeal be filed with the Commissioner before suit is 
brought for a tax refund may be insisted upon by the defendant, 
whether the Collector or the United States”; Connell v. Hopkins, 43 F. 
(2d) 773, 774 (D. C. N. D. Texas, 1930). 

1% United States v. Felt and Tarrant Mfg. Co., supra note 10. 

* Tucker v. Alexander, 15 F. (2d) 356 (C. C. A. 8th, 1926); Feather 
River Lumber Co. v. United States, 66 Ct. Cls. 54, 57 (1928). But a 
claim for abatement is not a claim for refund. Mim. 2764, 4 Internal 
Revenue Cumulative Bulletin 332. Neither is a letter protesting the tax, 
Solicitor’s Memo. 3572, Vol. IV-2 Internal Revenue Cumulative Bulletin 
249, nor a request for a ruling from the Treasury Department, B. & O. 
Ry. Co. v. United States, 56 Ct. Cls. 279 (1921), nor a written protest 
accompanying remittance of tax payment, Northwestern National Life 
Insurance Co. v. Willcutts, 313 C. C. H. Standard Federal Tax Service, 
Par. 9336 (D. C. Minn. 1931). 

°° Finn v. United States, 123 U. S. 227, 8 Sup. Ct. 82, 31 L. ed- 128 
(1887); Kings County Savings Inst. v. Blair, 116 U. S. 200, 6 Sup. Ct. 
353, 29 L. ed. 657 (1886). 
oe v. Alexander, 275 U. S. 228, 48 Sup. Ct. 45, 72 L. ed. 253 

927). 

2 Grays Harbor Motorship Corp. v. United States, 45 F. (2d) 259, 
281, 282 (Ct. Cls. 1930); Red Wing Malting Co. v. Willcutts, 15 F. (2d) 
626, 634 (C. C. A. 8th, 1926); Feather River Lumber Co. v. United 
States, 66 Ct. Cls. 54 (1928). Where, however, a taxpayer’s claim was 
defective in that it stated no grounds for refund, but stated facts suffi- 
cient to bring the claim within the retroactive provisions of Section 607 
of the Revenue Act of 1928, which law was passed after the claim was 
Presented, a suit for recovery based on the Section was maintained in 
Neuland v. Bowers, 38 F. (2d) 842 (D.C. S. D. N. Y. 1930). Likewise, a 
claim based on the ground that plaintiff partnership could not be assessed 
the taxes owed by its predecessor corporation was held to be sufficient to 
allow a suit on the ground that the tax was collected after the applicable 
statute of limitations had run against the government in Dreyfuss Dry 
Goods Co. v. Lines, 24 F. (2d) 29 (C. C. A. 5th, 1928). But see 
Mutual Life Ins. Co. v. United States, 49 F. (2d) 662 (Ct. Cls. 1931), 
holding that a claim based on an understatement of 4 per cent of the 
mean of reserve funds will not support a suit for refund for allowance 
of deduction of tax exempt reserve funds, and Volker v. United States, 
67 Ct. Cls. 407 (1929), deciding that a suit based on a deductible loss 
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The Supreme Court, in the four cases decided this 
year, has ruled that an amended claim not differing 
“in matter of substance from the claim as first pre- 
sented” ?°> may be the basis for suit, if amendment 
is made before rejection of the original claim. To 
determine whether such a difference does exist, the 
Court considered both the analogies of common law 
pleading, and, as more important and controlling,”® 
the details of administrative practice. 


Analogies of common law pleading must be con- 
sidered “in due subordination to differences of end 
and aim” between common law actions and claims 
for refunds. The commonest parallel—that of 
amendments to law pleadings made after the statute 
where the identity of the “cause of action” is still 
substantially the same—is helpful only if there is 
no “doctrinaire adherence to abstract definitions” of 
the phrase, “cause of action,” which cannot be con- 
sidered “independent of the context or of the relation 
to be governed.” ?? The analogies may, of course, 
“turn out to be controlling, if differences of end and 
aim are obscure and indecisive,” but should be em- 
ployed warily. 

The analogy of a common law declaration for 
money had and received, later supplemented by a 
bill of particulars, is, Mr. Justice Cardozo indicates, 
occasionally a safe guide. A claim for refund re- 
sembles a declaration for money had and received. 
The question on each refund claim is—has the tax- 
payer overpaid his tax?** Only a redetermination 
of the entire tax liability will supply an answer. As 
the Court says: “Commonly, though not always, a 
general audit will be necessary if the government 
is to have the benefit of any compensating adjust- 
ments.” 7° Therefore, just as a common law declara- 
tion for money had and received gives the defendant 
adequate warning of the case to be presented, so a 
general claim gives the Commissioner the requisite 


from the transfer of property to trustees in exchange for certificates of 
interest must be dismissed where the claim for refund was based on a 
loss sustained from a sale of certificates. 

2314 Op. Att. Gen. 615, Solicitor’s Law Opinion 1116, Vol. III-1 
Internal Revenue Cumulative Bulletin 350. 

*% Mutual Life Ins. Co. v. United Siates, 49 F. (2d) 662, 664 (Ct. Cls. 
1931); Sugar Land Ry. Co. v. United States, 48 ‘F. (2d) 973, 976 
oo 1931); Solomon v. United States, 57 F. (2d) 150 (C. C. A. 2d, 
1 ; 


4a In the following situations, amendments after the expiration of 
the statutory period have been held proper: A general “blanket” origi- 
nal claim, filed when the Commissioner had not, prior to the expiration 
of the statutory period, completed the audit of taxpayer’s return, and an 
amendment asking adjustment of taxes on the basis of an affiliation 
between plaintiff and another corporation, Lehigh & Wilkes Barre Coal 
Co. v. United States, 38 F. (2d) 637 (D. C. M. D. Penna. 1930); a 
general claim, based solely on “amortization of war facilities,” and a 
supporting brief, filed after the period of limitation, setting forth the 
facts relating to amortization, McKesson & Robbins, Inc. v. Edwards, 
57 F. (2d) 147 (C. C. A. 2d, 1932); a claim alleging the illegal inclusion 
of certain transfers in the valuation of an estate, and the illegal refusal 
to allow deductions for Federal estate taxes, was amended to allege the 
illegal refusal to allow deduction of Massachusetts estate taxes, these 
— having been advanced in conference with the Bureau, Leach v. 

ichols, 42 F. (2d) 918 (D. C. Mass., 1930). 

In the following situations, the amendments made after the expiration 
of the statutory period were held to fail to perfect the original claim: 
An original claim based on improper deductions of invested capital, and 
an amendment asking for special assessment, Jonesboro Grocer Co. v. 
United States, 66 Ct. Cls. 320 (1928); an original claim asking for al- 
lowance of additional reserves, and an amendment requesting the elimi- 
nation of tax-exempt interest from the reserves, New England Mutual 
Life Insurance Company v. United States, 52 F. (2d) 1006 (Ct. Cls. 
1931); an original claim grounded on under-allowance of depreciation 
of certain items, and an amendment dealing with the depreciation of a 
certain contract not aa! mentioned, Bryant Paper Co. v. Holden, 
63 ¥.. (2d) 370, 333 C. C.. HB. 9013 (C..C. A. 6th, 1932). 

2% United States v. Memphis Cotton Oil Co., supra, note 1. 

26 Ibid. 

27 Ibid. 

23 Ibid. 

29 Tbid. 
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notice, and an amendment, in the nature of a bill of 
particulars, which does not force “the inquiry into 
an unexplored territory, into strange and foreign 
paths,” *° but which, in fact, merely designates one 
or more landmarks within the area the Commis- 
sioner must comb, does not present a new “cause of 
action.” 


Another common law rule employed by the Court 
to solve the problem is the liberal one that “the 
suitor shall have the relief appropriate to the facts 
that he has pleaded, whether he prayed for it or 
not.” This is considered in the Bemis case, where 
a claim for special assessment was held to give ade- 
quate notice to the Commissioner of his error in 
computing invested capital, and therefore amendable 
into a claim for relief on the basis of inadequate 
allowance for invested capital. 

The analogies of pleading permit amendment of 
even a broad, general claim by a special claim call- 
ing, not for the discovery of error, but for relief by 
way of special assessment. No new “cause of ac- 
tion” is established since the general claim “charges 
overpayment generally and thus brings within its 
range whatever facts reside in the domain of equity 
and conscience.” *? 

Where, however, the original claim specifies a 
particular state of facts—namely, the need for special 
assessment—and asks for relief of a non-justiciable 
nature,®? and the amendment attempts to abandon 
these grounds and direct the inquiry into a new field, 
namely, invested capital,** raising questions review- 
able by the courts, the analogies indicate that a new 
“cause of action” has been presented, too late for 
consideration. 

More important to the Court and more decisive 
of the cases than common law analogies, are, how- 
ever, the realities of administrative practice which 
must be considered in every case. 

Dictating the decisions are the facts that, in all 
but the Prentiss case, the Commissioner had actually 
determined that overpayments were due the tax- 
payer. Of hardly less importance are the facts that 
the blanket claim filed in the Memphis case prompted 
the Commissioner to make a complete examination 
of the business of the taxpayer; that the Commis- 
sioner had not completed his audit in the Factors & 
Finance case when the claim was filed, and began a 
new audit on the basis of the amended claim; that 
two of the grounds on which the original claim in 
the Bemis case was based were ignored by the Bu- 
reau, which, however, later heard the amended claim 
on its meriis, and agreed with the taxpayer. These 
facts demonstrated to the Court that the original 
claims had given the Commissioner all he needed to 
correct the errors of his office and were, under the 
circumstances, sufficient guides to research. They 
were, therefore, sufficient so far as the Commissioner 
was concerned, and the perfecting amendments, 
since they were within the ambit of the inquiry 
launched by the original claims, added little except 
the formal prerequisites to suit. 

By example, the Supreme Court, has, therefore, 
instructed the lower courts to focus their gaze, in 

% Ibid. 

31 United States v. Factors & Finance Co., supra, note 1. 


32 United States v. Henry L. Prentiss Co., supra, note 1. 
33 Tbid. 
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tax refund cases on the train of events in the Bureau, 
to determine whether the research the refund claims 
are designed to facilitate has been, or should have 
been, undertaken. 

Lower courts have been quick to follow the higher 
court’s direction. 7 

Most recent of the cases in point is United States 
v. Elgin National Watch Company, 333 C. C. H. Par, 
9471 (C. C. A., 7th, August 2, 1933). In this case, 
the taxpayer filed a claim for abatement in 1919, 
and also a blanket claim for refund, which referred 
to briefs and supplemental information filed with 
the Commissioner in connection with the abatement 
claim. Later briefs were filed by the taxpayer, raising, 
as did the earlier briefs, the right of the claimant 
to a special assessment. Petitioner appealed to the 
Board of Tax Appeals from the Commissioner’s re- 
fusal to grant special assessment, and the Board 
determined that there had been a large overpay- 
ment. The Commissioner refunded a part of the 
overpayment, but refused to refund the rest, on the 
ground that “no claim for refund based upon a request 
for special assessment had ever been filed by the 
taxpayer.” The court held that the briefs should 
be considered as amendments to the original claim, 
saying: 

We are convinced that the briefs which were filed do not 
constitute a departure from the original claim, but must be 
considered as amendments, and were sufficient, together 
with the original claim, to afford taxpayer the relief sought. 
United States v. Factors and Finance Co. The original claim 
was all inclusive in its character, and if the Commissioner 
or his agents thought that it should have been more spe- 


cific, that fact in all fairness should have been communi- 
cated to the taxpayer according to the usual custom. * * * 


In Lowber Gas Coal Co. v. United States (April, 
1933), 333 C.C.H. 9285, a general claim for refund 
was filed, referring to previous discussions with the 
Bureau relative to a proposed deficiency. At the 
time the deficiency was proposed, the Company had 
appealed, setting forth in its appeal certain items of 
deductions. Although the general claim did not 
refer to this appeal, it was held to be a sufficient 
basis for suit, on the theory that the Bureau had had 
adequate notice of its errors.*4 The court refused, 
however, to allow suit to be maintained on a second 
claim, filed after the first claim had been rejected 
and after the statutory period, where it was claimed, 
but not clearly proved, that the “grounds” for the 
second claim had been orally discussed with the 
Bureau, and specifically and definitely presented.® 


The same court, on the same day, determined in 
Ferguson v. United States, 2 Fed. Supp. 1012, 333 
C.C.H. 9282, that a claim for refund contending that 


(Continued on page 324) 


*% The Court said with respect to the general claim: : 
“Although the formal claim filed March 13, 1926 did not detail 
these five items, they had been specifically claimed in documents 
theretofore filed and a refund asserted on account thereof, and they 
were made a part of a timely claim by reference.” , 
33 With respect to the second claim for refund, the Court said: 
“The previous claim for refund had been disallowed and rejected 
and there was nothing left to amend [citing cases]. It may be, 
although the facts alleged are not very clear on the point, that at 
some of the conferences in Washington with the representatives of 
the Commissioner’s office, plaintiff's representatives made some oral 
statements with reference to at least some of the items later set out 
in the second claim. But, in the circumstances in this case, we are 
unable to conclude that an informal claim for refund was thereby 
‘filed’ within the intendment of the statute and the regulations. 
Without deciding whether in any case an oral claim for refund or 
an oral amendment might be recognized, we may say that in order 
to be sufficient it must be more specific and definite than the 
alleged oral claims relied upon in this case.” 
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Tea Company case’ has handed down an opin- 

ion of questionable soundness. If affirmed, i 
will upset long-established views and Bureau inter- 
pretations in regard to the Federal Income Tax defi- 
nition of reorganization,” and even while pending in 
the appellate courts, will lead to considerable uncer- 
tainty. Black wrote a good dissenting opinion, which, 
on the point of reorganization, seems to be entirely 
sound. Van Fossan dissented also, and Marquette 
concurred only in the result. 

Briefly, the facts were that three persons owned 
all the shares of a corporation (Minnesota Tea Com- 
pany) conducting a local business, and, after a pre- 
liminary reorganization,® affecting a part of the 
assets, caused the corporation to transfer all of its 
remaining assets to another existing corporation (the 
Grand Union Company) with nation-wide activities, 
for cash, which was. immediately distributed, and 
7 per cent of the shares of the larger corporation.* 
The local corporation continued its existence, holding 
as its assets the acquired shares and the individuals 
continued as its shareholders. The majority of the 
Board held that the transfer of assets to the larger 
corporation was not a statutory reorganization,® and 
that the local corporation was taxable upon a gain 
measured by the difference between the cost of the 
assets transferred and the sum of the cash and the 
value of the shares received, and that the individuals 
were taxable as having received a cash dividend. 


Treo Board of Tax Appeals in the Minnesota 


The majority opinion draws the following conclu-— 


sions ® in regard to part (A)* of the definition of 
reorganization : 


(1) That the acquisition by one corporation of 
“substantially all” the properties of another cor- 
poration is not, of itself, a statutory reorgani- 
zation ; 


(2) That the acquisition of substantially all 
the properties must be part of “a strict merger 
or consolidation,” or 


(3) “Something which partakes of the nature 
of a merger or consolidation and has a real 
semblance to a merger or consolidation and in- 
volves a continuance of essentially the same inter- 
ests through a modified corporate structure.” § 





*Of Miller and Chevalier, Washington, D. C. 

128 B. T. A. —, promulgated June 30, 1933. 

*See Sec. 112(i)(1), Rev. Act of 1932, which reads: ° 
“As used in this section and sections 113 and 115— 

“(1) The term ‘reorganization’ means (A) a merger or consolidation 
(including the acquisition by one corporation of at least a majority of 
the voting stock and at. least a majority of the total number of shares 
of all other classes of stock of another corporation, or substantially all 
the properties of another corporation), or (B) a transfer by a corpora- 
tion of all or a part of its assets to another corporation if immediately 
after the transfer the transferor or its stockholders or both are in control 
of the corporation to which the assets are transferred, or (C) a recap- 
talization, or (D) a mere change in identity, form, or place of organi- 
zation, however effected.” 

?See Sec. 112(i)(1)(B) and Sec. 112(g), Rev. Acts of 1928 and 1932. 
‘According to the findings of the Board, the value of these shares 
was $540,000, a very substantial amount, to say the least. 

5Under Sec. 112(i) (1) (A), Rev. Act ‘of 1928; same numbered section 
in Rev. Act of 1932. 

* Page 4 of advance copv. 

‘It will be noted that the definition, quoted in footnote 2, supra, is 
Crided into four major parts, each preceded by the capital letters A, B, 

anc 

7 . y italics here and elsewhere in this article, except where otherwise 
Noted. 


The Minnesota Tea Case 


By Homer HENDRICKS * 


There should be no quarrel at all with conclu- 
sions (1) and (2). It has always appeared, to this 
writer at least, that the parenthetical language in 
part (A) ® is colored by the preceding words “merger 
or consolidation.” Ina Harvard Law Review article, 
which appeared in February, 1932, he drew the con- 
clusion that in order for the parenthetical language 
to be satisfied, the acquiring corporation must issue 
some stock or securities of its own.’° This may be 
just another way of saying that a “continuing inter- 
est” is necessary (that view was approved by the 
Supreme Court in the Pinellas case) ," for when stock 
or securities are issued by the acquiring corporation, 
the recipients of the stock or securities have a “con- 
tinuing interest” in the enterprise.” 

However, as to point (3), it appears that the ma- 
jority opinion is wrong, both from the standpoint of 
clear legislative history and Bureau interpretation of 
long standing, and also the language of the statute 
itself. 

The majority, in conclusion (3), hold * that if the 
transferor corporation distributes the shares among 
its own shareholders in liquidation and dissolves, 
“so that in all substantial respects the outcome 
would have been the same as if a true merger had 
occurred,” the petitioners might properly have in- 
voked part (A) of the definition. How much further 
from a true merger they might have gone and yet 
achieved what the statute calls a reorganization, the 
opinion does “not attempt to say.” It does, how- 
ever, indicate’* that there must be a “continuance 
of essentially the same interests” which is appar- 
ently interpreted** to mean the existence of “con- 
trol” 1° on the part of the transferor or its shareholders. 

(1) As to this conclusion (3), the majority posi- 
tion, in the first place, is unquestionably belied by 
legislative history. The provision in regard to “sub- 
stantially all” first appeared as a part of the 1921 
Act.17 In that Act, there was, as appears in foot- 

® See footnote 2. ray 

10 See “Federal Income Tax: Definition of Reorganization,” 45 Harv. 
L. Rev. 648, at 660: “The view of the writer is: (1) The close asso- 
ciation of the parenthetical phrase with ‘merger or consolidation’ is 
significant ; while the parenthetical words enlarge on the meaning of 
‘merger or consolidation,’ they do not do so to the extent of making a 
mere purchase a reorganization. (2) The related exchange provisions 
of the law clearly show that it is contemplated that at least part of the 
consideration shall consist of stock or securities issued by the acquiring 
corporation. (3) Under the first definition of reorganization, in the 
Revenue Act of 1921, it was necessary that stock or securities be issued ; 
subsequent acts intended no change in this respect.” 

11 287 U. S. 462. 

12 However, the distinction between (1) the necessity for stock or 
security issuance and (2) the need for ‘ ‘continuing interest”? conceivably 
could be material in a case like Prairie Oil & Gas Co. v. Motter, 1 F. 
Sup 464. In the writers’ opinion that case was wrongly decided 
as hints was no stock or security issuance by the acquiring corporation 
and therefore no “reorganization.” 
et seq. 

13 Page 6 of advance copy. 

14 Page 4 of advance copy. 

% Page 5 of advance copy. 

16 In the sense of “control” as defined in Sec. 112(g), Rev. Acts of 
1932 and 1928 and corresponding sections in prior acts, to mean “the 
ownership of at least 80 per centum of the voting stock and at least 


80 per centum of the total number of all other classes of stock of the 
corporation.” 

1 Sec. 202(c) reading in part— 

“The word ‘reorganization,’ as used in this paragraph, includes a 
merger or consolidation (including the acquisition by one corporation 
of at least a majority of the voting stock and at least a majority of 
the total number of shares of all other classes of stock of another 
corporation, or of substantially all the properties of another corporation), 
recapitalization, or mere change in identity, form, or place of organiza- 
tion of a corporation, (however effected).” 


See 45 Harv. L. Rev. 648, at 657, 
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note 17, no provision whatever in regard to reor- 
ganizations involving control by the transferor or its 
stockholders, and, as a matter of fact, reorganizations 
of this type (covered’by part (B) of the definition) 
were included for the first time in the 1924 Act.'® 
When Congress inserted this part (B) in the defini- 
tion, its purpose was made clear by the House Com- 
mittee on Ways and Means which reported as 
follows: 


Subdivision (h)(1) contains a definition of reorganization 
which corresponds to the definition contained in section 
202(c) (2) of the existing law. The only change in the defini- 
tion is to include within its terms the case of a transfer by 
a corporation of all or a part of its assets to another cor- 
poration if immediately after the transfer the transferor or 
its stockholders, or both, are in control of the corporation 
to which the assets are transferred. This is a common type 
of reorganization, and clearly should be included within the 
reorganization provisions of the statute.” 


Surely, since control was not required under the 
1921 Act in cases where “substantially all” the prop- 
erties were acquired and since the Committee reports 
show that the “only change” in the definition was 
to “include” within its terms the case of a trans- 
fer by a corporation of all or part of its assets, etc., 
the law is that control is not required, under any 
circumstances, in reorganizations otherwise meeting 
the requirements of part (A) of the definition.” 

(2) Further, the majority opinion entirely over- 
looks the use of the connecting word “or” which con- 
nects the four parts of the definition, and which, 
according to the regulations, and according to the 
report of the House Ways and Means Committee 
in reporting the Revenue Bill of 1924, means 
“and/or.” See Regulations 77, Article 577 (“. 
as used in Section 112, as well as in other provisions 
of the Act, the conjunction ‘or’ is used to denote 
both the conjunctive and the disjunctive . . .”), 
and corresponding articles in earlier regulations ; also 
Report No. 179 of the House Committee on Ways 
and Means, 68th Congress, Ist Session, at page 14, 
(reporting the Revenue Bill of 1924) made this plain 
when it said: 


It should be noted that the conjunction “or” is 
used to denote both the conjunctive and the disjunctive. 


Now if these Treasury Regulations and this Re- 
port of the Committee on Ways and Means have 
any significance at all, they mean that control is 
not necessary in regard to any of the types of trans- 
actions covered by part (A). This was quite some 
time ago (1927) brought out by the General Counsel 
in G. C. M. 1753,24 where, in regard to the corre- 
sponding sections in the 1924 Act, the General Coun- 
sel said: 


Section 203(h)(1)(A) is not inconsistent with Section 
203(h)(1)(B). One supplements the other. For example, 
a transfer of all the assets of a corporation constitutes a 
reorganization under the second part of definition (A) ir- 


18 Sec. 203(h)(1). 

1% Rep. No. 179, 68th Cong. 1st Sess., at p. 16; see also Report of 
Finance Committee, No. 398, 68th Cong. Ist Session, at p. 17; Magill, 
“Notes on the Revenue Act of 1924,” 24 Col. L. Rev. 836, 845. 

2 Further, Reg. 62, Art. 1566, promulgated under the 1921 Act, and 
similar provisions of all subsequent regulations have interpreted the 
law as not requiring control when “substantially all’? the properties are 
acquired. Thus, over ten years of consistent administrative interpreta- 
tion is contrary to the Minnesota Tea Company decision. Compare 
Brewster v. Gage, 280 U. S. 327, 74 L. ed. 457, 50 S. Ct. 115, where 
the Court said: “The substantial re-enactment in later acts of the 
provision theretofore construed by the department is persuasive evi- 
dence of legislative approval of the regulation.” 

2 VI-1, C. B. 138, 139. 
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respective of the element of 80 per cent control dem: anded 


by definition (B). Again, a transfer of but a part of the 
assets of a corporation can never, of itself, result in a re- 
organization under Section 203(h)(1)(A), but it does result 
in a reorganization under Section 203(h)(1)(B) if there js 
present an additional element, namely, immediate contro] 
of the transferee corporation by the transferor or its stock- 


holders, or both.” 

By the way, G. C. M. 1753 was expressly approved 
by the Board in “Transaction Four,” involved in the 
Robert D. Green case,” a fact which the majority fail 
altogether to mention in this last opinion. 


(3) In footnote 2 of the opinion, the majority say: 


An examination of the history of these provisions seems 
to indicate that there was no deliberate design to differen- 
tiate between the phraseology of (A) and (B), but only to 
bring together, within the definition of reorganization, 
language which had already been used in separate parts of 
the statutory scheme. 

They are referring to the fact that part (A) treats 
of “acquisition” and part (B) treats of “transfer.” 
As a matter of fact, an examination of the history 
of these provisions does seem to indicate that there 
was a deliberate design to differentiate between the 
phraseology of (A) and (B). The parenthetical 
language in part (A) treats of “acquisition” of prop- 
erties or of stock, and in determining whether or not 
there is a reorganization, one is directed by Congress 
to look at the transaction from the standpoint of 
acquisition, and to determine whether there has been 
(1) an acquisition of substantially all the properties 
of another corporation, or (2) an acquisition of the 
requisite amount of the stock of another corporation. 
As the Supreme Court said in the Pinellas case, Con- 
gress “expanded” the words “merger” and “consoli- 
dation” to include these things “which partake of 
the nature of a merger or consolidation but are 
beyond the ordinary and commonly accepted mean- 
ing of those words.” ** On the other hand, part (B) 
is concerned altogether with viewing the transaction 
from the standpoint of the transferor or its stock- 
holders, and as shown by the Committee reports 
already mentioned, there was a “deliberate design” 
to differentiate between the phraseology of (A) and 
(B), part (B) having been introduced into the defini- 
tion for the first time in the 1924 Act, and there being 
no intention whatever on the part of Congress other- 
wise to change the previously existing definition. 

(4) The majority opinion misconstrues the deci- 
sion of the Circuit Court of Appeals for the Second 
Circuit in the Cortland Specialty case.2> The Court 
in that case did not hold that there must be a “con- 
tinuance of the same interests” ®* (which in plain lan- 


guage would mean there could be no new owners in 
the business), nor did it hold that there must be a 

“continuance of essentially the same interests” (which 
the Board probably intends to be taken as meaning 
that the old owners must keep “control”). All that 
the Court held was that there should be a “continu- 
ity” or “continuance” of interest (which means in a 
case like this that the old owners must merely get 

(Continued on page 319) 


2 General Counsel’s italics. 
28 24 B. FE. A. 719, 72S 
% 287 U. S. 462. 
260 F. (2d) 937. 
°6 Page 4 of advance copy of Minnesota Tea Company opinion. 
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I—The Recovery of Taxes Admittedly 
Overpaid 


HERE are numerous instances where the Com- 

missioner of Internal Revenue, acting upon a 

claim for refund of overpaid taxes, has reached 
an official determination on the merits favorable to 
the taxpayer, but has for some erroneous reason 
withheld the amount of the overpayment of tax. 
This article is concerned with the problem of the 
recovery of these sums. 


A typical example of such a case is the following: 
The tax which it was sought to recover was an estate 
tax and was paid in installments. The claim was 
fled within four years of the payment of the last 
installment but beyond that period with respect to 
the earlier installments. The overpayment resulted 
from the inclusion in gross estate of the avails of 
certain insurance policies which should not have been 
included. The Commissioner admitted the validity 
of this ground and found an overpayment of tax. 
He retained, however, the part of the excess pay- 
ments which represented the installments of the tax 
paid more than four years before the filing of the 
claim for refund.t| This he did on the ground the 
claim was not timely filed with respect to the earlier 
installments. This practice was in accord with the 
Bureau of Internal Revenue’s definition of the words 
“tax, penalty or sum” in Sections 3226 and 3228 Re- 
vised Statutes as meaning a portion of the tax.? 
These sections are the limitation statutes on the 
filing of claims for refund and the commencement of 
suits to recover overpaid taxes. 

The United States Court of Claims in Hills v. 
United States, 50 Fed. (2nd) 302, however, held that 
the word “tax” meant the whole tax and that, prior 
to the effective date of the 1924 Act, the four year 
period ran from the payment of the last installment 
of tax. The word sum was held not to refer to a 
part of the tax as distinguished from the whole 
thereof. The last payment on account of the tax 
therefore set the statute running. 
















































* Of the Bars of the State of California and New York. 
‘Sec. 281 Revenue Act of 1924, Sec. 284 Revenue Act of 1926. Un- 
der the previous Acts, the date of the payment of the tax was not the 
basic date which set the statute running. The claim had to be filed 
within five years from the date the return was due. Sec. 252 Revenue 
Act of 1918, Sec. 252 Revenue Act of 1921. 
*Sec. 3228 (26 U. S. C. A. 157) provides with reference to the time 
ot presenting claims for refund to the Commissioner as follows: ‘Sec. 
3228(a) All claims for the refunding or crediting of any internal reve- 
nue tax alleged to have been erroneéusly or illegally assessed or col- 
lected, or of any penalty alleged to have been collected without authority, 
or of any sum alleged to have been excessive or in any manner wrong- 
lully collected must be presented to the Commissioner within four years 
Next after the payment of such tar, penalty or sum.” 

. Sec. 3226 (26 U. S. C. A. 156) provides with reference to the time of 
beginning suit as follows: ‘No such suit or proceeding shall be begun 
tlore the expiration of six months from the date of filing such claim 
unless the Commissioner renders a decision thereon within that time, 
Nor after the expiration of five years from the date of the payment of 
such tax, penalty or sum unless such suit or proceeding is begun within 
‘wo years after the disallowance of the part of the claim to which such 
Suit or proceeding relates.” 























The Account-stated Theory in 
Federal ‘l'axation 


By Victor E. Cappa * 


The confusion which necessitated this important 
decision resulted from the insertion in the 1924 Act 
of subdivision (b) of Section 281 (26 U. S. C. A. 
1065) which provides that a credit or refund shall 
not “exceed the portion of the tax paid during the 
four years immediately preceding the filing of the 
claim. The Solicitor of Internal Revenue gave an 
opinion to the effect that without the language of this 
subdivision there would be nothing to prevent any 
amount erroneously collected from being recovered, 
even though a recovery of a part of the payment 
standing alone would have been barred by the stat- 
ute of limitations.* Acting on its interpretation of 
the word “sum” in the statute, the Bureau withheld 
that portion of the tax not paid within the prescribed 
period. 


The clear intention of Congress in adding subdivi- 
sion (b) to Section 281 of the Act of 1924 was to 
make it plain that where a portion of the tax had 
been paid at a time barred by the statute of limita- 
tions, such portion could not be recovered after the 
Revenue Act of 1924 became operative. This is 
stressed by the court. Thus by implication, prior 
to the effective date thereof, the opposite rule ob- 
tained and a claim timely filed with respect to the 
date of the last payment was sufficient to permit 
recovery of the whole. This is further borne out by 
the fact that subdivision (b) is nonretroactive and 
that in subdivision (f) of the same section is to be 
found a saving clause as to claims for credit or 
refund filed prior to the enactment of the Act which 
would have been allowable but for such enactment. 
This saving provision is carried into the 1926 Act.® 


The 1924 and subsequent Acts failed, however, to 
change the rule for which subdivision (b) was in- 
serted in the 1924 Act as to certain specific situations. 
Where a waiver was filed for any of the taxable years 
prior to 1928, the limitation as to the amount of 
refund which the Commissioner may make does not 
apply. This results from the fact that Section 281, 
subdivision (b) of the 1924 Act expressly states that 
except as provided in subdivisions (c) and (e) of 
that section, no credit or refund shall be allowed or 
made after four years from the time the tax was paid 
unless a claim is filed within that time. Subdivi- 
sion (e) provides for the filing of waivers. The 1926 
Act (Sec. 284) added two further exceptions to be 
found in subdivisions (d) and (e) while the old 
exceptions of the 1924 Act were carried on in subdivi- 
sions (c) and (g). Thus in any of the situations 
covered by the exceptions, a claim filed within four 
years from the date of the payment of the last install- 
ment of the tax, if filed prior to June 2, 1924, is timely 

3S. M. 3380 C. B. IV-1 page 80. 

4 Committee on Ways and Means No. 179, 68th Congress Ist Session, 


Conference Report No. 844, page 306. 
5 Revenue Act of 1926, Sec. 284(h). 
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filed to permit recovery of the entire overpaid tax 
whether the first payment was paid within that 
period or not. 


The Hills case further held that Section 281, sub- 
division (b) of the Revenue Act of 1924, by the very 
language of the statute, was applicable only to an 
overpayment of income, war profits and excess profits 
tax and not to an estate tax. If Congress had in- 
tended the limitation to apply to estate taxes as well, 
it would have specifically enumerated that tax along 
with the others. The rule was thus not changed as 
to them. The Regulations and Bureau practice of 

many years standing were in this manner reversed, 

making possible many refunds where timely claim 
had been filed. In the 1932 Act, Congress did ex- 
press its intent that the limitation should also apply 
to the estate tax and it corrected the statutory defect 
of the previous acts.® 


Where claims for refund were filed before June 2nd, 
1924, the effective date of the 1924 Act, and suit was 
brought within five years after payment, or two years 
after rejection of the claim, recov ery of taxes with- 
held under the erroneous Bureau practice would be 
certain. Many pending cases are thus saved by this 
decision. In the majority of cases a greater period 
of time has elapsed. It is believed, however, that 
these taxes may be recovered on an account-stated 
theory if more than six years has not elapsed from 
the date of the withholding, or of the favorable deter- 
mination. Several recent cases have been decided 
involving efforts of tax payers to recover overpaid 
taxes on an account-stated theory.*. These cases 
recognize generally that such actions may be main- 
tained within six years after the accrual thereof. The 
cause of action accrues at the date of the official 
determination of an overpayment evidenced by the 
issuance of a certificate of overassessment. In some 
of these cases, however, the courts under the facts 
of the case held that there was no account-stated due 
to the absence of some essential element necessary 
to the existence of the same. 


II—Limitations on Suits to Recover Over- 
paid Taxes Erroneously Withheld 


S INDICATED, the theory of account-stated is 

of leading importance in those cases where the 
taxpayer has not brought his action within two years 
of the rejection of the claim or of the withholding. 
The two year statute of limitations is, however, appli- 
cable only to tax actions. Where the suit is a com- 
mon law or equity action against the United States, 
the action may be brought within the general six 


6 Section 810, Revenue Act 1932, subdivisions (a) and (b) which amend 
sections 319(b) and (c) of the Revenue Act of 1926 by prescribing a 
three year limitation for estate taxes paid under that act and four years 
for taxes paid under previous acts, and amend title III of the 1924 Act 
by inserting after section 318 a new section which limits the portion 
of the tax refundable to that portion paid during the four years preced- 
ing the filing of the claim, or if no claim was filed, then during the four 
years immediately preceding the allowance of the refund. Section 31° 
(a) provides, however, that the foregoing amendments shall not bar 
from allowance a claim for refund filed prior to the enactment of the 
act which but for such enactment would have been allowable. 

Section 528, sub. (b) Revenue Act of 1932 contains a similar limita- 
tion as to gift taxes with a three year limitation. A two year limitation 
is prescribed for income, excess profits and war profits tax by section 
322, subdivision (b) (2). 

T Ellis Earle v. United States, Vol. III C. C. H. par. 9393; Atlantic 
Mills of Rhode Island v. United States, Vol. III C. C. H., par. 9386, 
both decided June 5, 1933. Bonwit Teller v. United States, 283 U. S. 
258. David Daube v. United States, 53 S. Ct. 597. Edward Leisenring 
v. United States, Vol. III, C. C. H. par. 9402, decided June 5, 1933. 
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vided all the statutory requisites are fulfilled.S A suit 
to recover an overpaid tax based on an official deter- 
mination of overpayment is grounded on an allowed 
claim and is not a tax action. The action on an 
account-stated theory is thus a common law action, 

The essentials of an account-stated in tax cases do 
not differ from those of a common law account, 
They are clearly pointed out by the United States 
Court of Claims in the case of David Daube v. United 
States of America, 59 Fed. (2d) 842. 


“An account stated is an agreement between parties whio 
have had previous transactions of a monetary character 
that all items of the account representing such transactions, 
and the balance struck, are correct together with a prom- 
% express or implied, for the payment of such balance. 

C. J., page 678.” 
‘ a statement is rendered to the taxpayer which 
strikes a balance due and there is mutual assent to 
the correctness thereof, an implied promise to pay 
the same thereupon comes into existence. A certifi- 
cate of overassessment, or a schedule of credits and 
refunds, or even an Official letter, suffices as a state- 
ment of account. 


The Bonwit Teller case® is the leading Supreme 
Court case in point. Here the Commissioner deter- 
mined an overpayment for the year 1919, issued a 
certificate therefor, and then sent a check to the tax- 
payer for the balance of the refund remaining after 
deducting a part to pay an additional tax assessed 
against it for the year 1917. The latter tax was 
then barred by a statute of limitation. The govern- 
ment contended that the suit was barred by Sec- 
tion 3226 of the Revised -Statute, as Amended, 
(U. S. C. title 26, Section 156). The claim was 
pleaded in two forms based on the issue and delivery 
of the certificate and on an account stated. The 
court based its decision on the Commissioner’s <eter- 
mination of overpayment and held that there had 
been an allowance of the claim so as to render inap- 
plicable the two year disallowance provision. A 
cause of action governed by the longer statute arose 
upon the determination evidenced by the certificate 
of overassessment. 


The United States Court of Claims has in several 
very recent cases ’° failed to follow the Bonwit Teller 
case. Many tax lawyers have believed that these 
decisions qualify that case. Every one of these cases 
is distinguishable because of some fact or other, 
although it is true that they evidence a judicial dis- 
inclination to extend the application of the doctrine. 
It is believed, however, that the Supreme Court in 
a proper case will resist the attempted qualification 
of the clear principles of the Bonwit Teller case. 


The case of Daube v. United States, 53 S. Ct. 597 
was not such a case. There the Commissioner hav- 
( 
ing found overpayments for the years 1918 and 1919 
credited them against a deficiency for the year 1917 
which was at that time outlawed. The taxpayer 
brought his suit within the six year period. It was 
8 Title 28—section 41 subd. 20, U. S. C. A. section 24, Judicial Code 
amended. 
® Bonwit Teller v. United States, 283 U. S. 258. 
0 Ellis Earle v. United States (supra). Daube v. United States hae 4 
pra). Atlantic Mills of Rhode Island v. United States, (supra), Rhode 


Island v. United States (supra). Edward B. Leisenring v. United States 
(supra). 















Al 


he 
tw 
fo 
ni 
tri 
de 
se 
n 

er 
th 
fa 


ni 





933 


pro- 
Suit 
ter- 
wed 
1 an 
tion, 
Ss do 
unt, 
ates 
nited 


; who 
acter 
tions, 
rom- 
ance. 


Thich 
nt to 

pay 
rtifi- 
; and 
tate- 


reme 
leter- 
ied a 
s tax- 
after 
essed 

was 
vern- 

Sec- 
nded, 

was 
livery 

The 
leter- 
> had 
inap- 
1 A 
arose 
ificate 


>veral 
Teller 
these 
cases 
other, 
il dis- 
“trine. 
urt in 
cation 


t. 597 
r hav- 
1 1919 
r 1917 
payer 
It was 
ial Code 

(su- 


. Rhode 
“d States 








August, 1933 





held that the suit was not saved from the bar of the 
two year limitation statute. No account stated was 
found, for the simple reason that there was no defi- 
nite adjudication in the taxpayer’s favor. The 
transaction never went beyond the stage of intra- 
departmental conference. No certificate of overas- 
sessment was ever issued, nor was the tax payer ever 
notified by any communication of the Commission- 


s action. Thus the taxpayer never gave assent to 
the account. No rights were ever generated in his 
favor. 


In the recent case of Earle v. United States (supra) 
the Court of Claims held that even if an account 
stated did exist, recovery was barred because the 
action was not brought until more than six years 
after the plaintiff received the certificate of over- 
assessment. That ground alone was necessary for 
the decision, although the case was on all fours with 
the Bonwit Teller case (supra) as noted by Judge 
Littleton. The case thus cannot be considered as an 
authority against the general principle. 


A special difficulty in account-stated-theory cases 
is the nature of the promise to pay which gives rise 
to the account. In the earlier Federal cases recog- 
nizing an account stated between the government 
and taxpayer,'! the promise was found in a certifica- 
tion of the amount due to the proper disbursing offi- 
cer of the government, or the issuance of a certificate 
of overassessment. This was in the nature of an 
express promise. In the Bonwit Teller case the 
promise was implied from the certificate of over- 
assessment, even though this showed that the Com- 
missioner did not intend to pay the portion of the 
overpayment which he intended to credit against 
the alleged deficiency. 


This leads to the interesting conclusion that the 
promise is an implied assumpsit arising from the 
taxing statutes, irrespective of whether the Commis- 
sioner’s language clearly negatives any express 
promise on his part to refund the overpaid tax. The 
Commissioner might say no and the statute say yes, 
and an account stated would arise. 


In both the Earle and Leisenring cases Seabee, it 
was said that there was no promise to pay as a result 
of the certificate of overassessment showing the 
amount of the overpayment, for the certificate stated 
in substance that if any balance was due the plain- 
tiff it would be refunded by check. The defendant 
did not agree to pay the amount for which suit was 
brought, nor could any promise to pay it be implied. 
This would seem to be directly contrary to the hold- 
ing in the Bonwit Teller case, where a certificate of 
overassessment gave rise to a promise. 


As most of the suits pending involve similar fail- 
ures and refusals of the Commissioner to refund offi- 
cially determined overpayments, future cases will 
undoubtedly turn on the nature of the promise, if 
any, involved in these situations. The Supreme 
Court will be called upon to elaborate on the nature 
of the implied promise which arises from a certificate 
of overassessment and whether that will override an 
express refusal to refund. 

1 United States v. Kaufman, 96 U. S. 567, 570. United States v. 


pie al Estate Savings Bank, 104 U. S. 728, 26 L. E. 908. Bank of Green- 
astle’s case, 1 S. Ct. Cls. 225. 
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It would seem that the statutory promise is the 
real basis of these actions. Section 306 of the Rev- 
enue Act of 1926 provides that as soon as practicable 
after the return is filed, the Commissioner shall ex- 
amine it and determine the correct amount of the 
tax. Section 284 requires him to then credit the 
amount of any overpayment of income, excess profits 
or war profits tax against any similar tax then due 
from the taxpayer and to refund the balance immedi- 
ately. Section 1011 of the 1924 Act amending 
Sec. 3220 Rev. Statute contains the same require- 
ments as to all taxes erroneously or illegally assessed 
or collected. The language of the statute is manda- 
tory. Itisas follows: “the amount of such overpay- 
ment shall be credited” and again “any balance shall 
be refunded immediately to the taxpayer.” Where 
the Commissioner has determined the correct amount 
of the tax, there is a promise to refund the overpay- 
ment, as otherwise the statutory provisions would 
require him to make a meaningless examination and 
determination. The direction to refund is imperative 
and suffices as a basis for an action to recover the 
overpayment. The foregoing are the standard pro- 
visions of the taxing statutes. 


Section 3226 of the Revised Statutes states that no 
suit for the recovery of a tax alleged to have been 
erroneously or illegally assessed or collected shall be 
brought unless a claim for refund is first filed, nor 
after two years from the date of the disallowance, 
etc. This section applies only in cases where the 
Commissioner has rejected the claim on the merits. 
Where he finds that the tax was erroneously assessed 
or collected, the provisions of this section are no 
longer applicable. The. tax can then no longer be 
characterized as an “alleged” overpayment. The 
two years statute being inapplicable, the general 
statute applies. The existence of such an implied 
assumpsit arising out of the taxing statutes is clearly 
recognized by Judge Littleton of the Court of Claims 
in his well considered dissenting opinion in the Daube 
case (supra) where he stresses the mandatory provi- 
sion of the statute that the Commissioner shall “de- 
termine the correct amount of tax for each year” and 
“shall immediately refund to the tax payer” the 
amount of the excess payment.’? He finds that 
although an allowance of an overpayment for a par- 
ticular year may not strictly speaking be an account 
stated, nevertheless in view of the manner in which 
the statute requires the Commissioner to decide with 
respect to the liability of the Government and the 
taxpayer, his adjudication becomes the equivalent 
of an account stated and a binding obligation of the 
United States on which an action may be brought 
within six years after the cause of action accrues. 


As Judge Green pointed out, while the remedy of 
the Government to recover the deficiency was barred, 
the debt itself was not extinguished. The underly- 
ing thought in the court’s mind was that the taxpayer 
should not be enabled “to recover a payment which 
in justice and equity was owing to the government.” 

(Continued on. page 318) 


12 Judge Cardozo in the recent case of Memphis Oil Co. v. United 
States, 53 S. Ct. 278, characterized as a “mere futility” an inquiry by 
the Commissioner which resulted in the finding of an overpayment but 
not in a refunding of the excess of the tax. He further recognized that 
the identity of the cause of action to recover an overpayment may 
depend on the mere fact of the overpayment. 





























































































































































































































































































































































































































































































































































































































































































































































































































Taxation in Ohio 


By Carton S. DarGuscH * 


of taxation. This condition is not unique to 

Ohio as the Federal Government and the other 
states of the Union are experiencing difficulties as 
great, if not greater, than our own. 

The past few months have seen the Ninetieth 
General Assembly come and go and during that 
period our newspapers, editorially and otherwise, 
have been filled with a constant discussion of vari- 
ous forms of taxation. In a little more than a hun- 
dred years our tax burden has increased more than 
one thousand times, but we have 
progressed during that period from 
a frontier state to one of the great 
leading industrial commonwealths. 

Taxation has become the nation’s 
biggest business. We are told by 
the tax experts that the total an- 
nual cost of government in the 
United States is somewhere between 
ten and fifteen billion dollars. This 
larger figure represented in 1929 
about one-sixth of the national in- 
come and today represents prob- 
ably one-third of the national income. 
Our citizens have every reason to 
be alarmed about a forced contribu- 
tion which takes one-third of their 
income. Government costs have 
increased but the generality of com- 
parison between the cost of govern- 
ment in 1910 and 1929 is not a fair 
one. In those two decades govern- 
ment has added many facilities, such 
as improved public highways and 
schools, which facilities have natu- 
rally increased the cost of govern- 
ment substantially. While it is true that government 
costs have increased, it is more true that additional 
facilities are responsible for the rise in taxation. 
Much of these additions are in the way of capital 
investment for permanent betterments. 


In Ohio, as in most of the states, local govern- 
ments such as counties, townships, municipal corpo- 
rations and school districts, derive the major portion 
of their revenues from the assessment of general 
property taxes. It should be borne in mind that the 
state government proper is now entirely supported 
by the levy of business and privilege taxes, such as 
inheritance, franchise, gasoline, public utility excise, 
insurance premiums, motor vehicle licenses and ciga- 
rettes. Amazing strides have been made in Ohio 
within the last two years in the reduction of the 
cost of state government. The budget two years 
ago called for eighty-four million dollars. The bud- 
get this biennium was fixed at forty-six million dol- 
lars, with appropriations somewhat less than that 
amount. The cost of state government in Ohio ac- 
cording to the figures made available by the Depart- 


()'o te most important problem today is that 





* Vice chairman, Ohio Tax Commission. Address before Ohio State 
Bar Association at Cedar Point, July 7, 1933. 
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ment of Commerce of the United States is $7.92 per 
capita and is the lowest of any state in the Union, 
There was formerly a small levy on the grand dupli- 
cate for the use of the state but the general property 
tax is now entirely available to the local govern- 
ments as the state levies have expired. 
In 1929 the total taxes and assessments in Ohio 
were about four hundred million dollars, of which 
the general property tax produced in excess of three 
hundred million dollars. The tax duplicate in that 
year amounted to $13,675,000,000 being made up of 
real property in the amount of 
$9,525,000,000 and personal prop- 
erty of $4,150,000,000. Included in 
this item of personal property was 
intangible property of the value of 
$1,000,000,000, producing the annual 

, assessment of more than twenty- 
two million dollars and furnishing 
a ratio of intangibles to other prop- 
erty of 714 per cent. The intangi- 
ble tax assessed, however, was not 
necessarily collected as it is a no- 
torious fact that the assessment and 
collection of personal property taxes 
in Ohio in the past has been woe- 
fully neglected. The collection of 
those taxes has been worse, if pos- 
sible, than the collection of real 
property taxes. The general public 
recognition of this fact led many 
conscientious citizens to reduce their 
tax return values or.to refrain from 
making a return at all on the ground 
that a correct return would mean 
an unfairly large assessment. 

In 1932 the grand duplicate, com- 
prising real estate, public utility property and tangi- 
ble personal property, had shrunk to $10,059,000,000. 
This is, of course, exclusive of intangible property, 
which under the old basis would indicate a total 
duplicate of something in excess of $11,060,000,000, 
so that there has been a shrinkage from 1929 to 1932, 
upon a comparative basis, of $2,615,000,000 in valu- 
ation, largely due to the reduction in the valuation 
of real estate. There will be further reductions this 
year, effective on the 1933 duplicate, which at this 
time would appear to be in excess of one billion 
dollars, or about 12 per cent of the 1932 real estate 
duplicate. The total reduction which will have oc- 
curred in the state of Ohio since 1926 on real prop- 
erty valuations for tax purposes by the time the 1933 
duplicate is made up will range from 3314 per cent 
to 50 per cent. In the face of this decrease in valua- 
tion, however, the rates have not increased, remain- 
ing approximately twenty-two mills as an average. 
The greatest trouble in Ohio seems to be a failure 
of the collection agencies. The office of County 
Treasurer in this state has come to be a place for 
receiving taxes rather than collecting taxes. There 
are a few exceptions to this broad statement. In 









at 

an 
wi 
im 
lec 


by 
pr 


« ene ae a 2 ee oe. 6S 





per 
On, 
pli- 
rty 
rm- 


hio 
ich 
ree 
hat 
. of 

of 
Op- 
| in 
vas 
° of 
ual 
\ty- 
ing 
Op- 
1gi- 
not 
no- 
and 
XeS 
rO0e- 
. of 
)0S- 
real 
blic 
any 
heir 
“om 
und 
ean 


om- 
ngi- 
00. 
rty, 
otal 
000, 
932, 
alu- 
tion 
this 
this 
lion 
tate 
OCc- 
rOp- 
933 
cent 
lua- 
ain- 
age. 
lure 
inty 
for 
rere 
In 





August, 1933 





Cincinnati, where a strong civic pride and good ad- 
ministration have cooperated to keep delinquencies 
at a minimum, we find that taxes are being collected 
and that delinquency is not substantially interfering 
with the carrying on of government. It has become 
imperative that we do something to remedy the col- 
lection situation. Two bills which would have had 
a substantial effect in this direction were defeated 
by the last General Assembly. Senate Bill No. 383 
provided for the appointment of receivers of income 
producing real estate for the purpose of collecting 
delinquent taxes. Such a law has worked with good 
effect in Illinois. It is only fair to say that this bill 
was defeated due to the inconsistency of the Senate. 


The second bill, Senate Bill 384, provided that 25 
per cent of the salary of public officials should be 
withheld for the payment of their taxes if delinquent. 
We cannot expect our citizens to pay their taxes if 
they feel that our public officials do not. 


In 1932 the total real estate taxes assessed amounted 
to $201,000,000. There was in that year alone a de- 
linquency of $43,000,000. The accumulated delin- 
quency by 1932 on real estate was $112,000,000, and 
including personalty, amounted to $136,000,000. This 
presents an appalling situation. The cities with 
their larger duplicates are naturally the principal 
offenders, but the percentage of delinquency in the 
cities set forth below is far out of proportion to that 
in most rural districts. It is probable on the other 
hand that the farmer has been more seriously affected 
by the depression than any other class of our tax- 
paying citizens. The following comparison will 
prove this delinquency situation to exist: 


Cuyahoga County 1932 total real estate taxes... .$50,673,000 
accumulated delinquencies .... 53,239,000 105% 
Franklin County 1932 total real estate taxes... .$11,523,000 
accumulated delinquencies .... 3,763,000 32% 
Hamilton County 1932 total real estate taxes... .$21,964,000 
accumulated delinquencies ... 3,129,000 14% 
Lucas County 1932 total real estate taxes... .$12,007,000 
accumulated delinquencies .... 9,073,000 75% 
Richland County 1932 total real estate taxes....$ 1,813,000 
accumulated delinquencies .... 224,000 12% 
Scioto County 1932 total real estate taxes....$ 1,832,000 
accumulated delinquencies .... 959,000 52% 
Stark County 1932 total real estate taxes... .$ 5,111,000 
accumulated delinquencies .... 2,972,000 58% 
Summit County 1932 total real estate taxes... .$ 8,870,000 . 


accumulated delinquencies . Met 5,442,000 61% 


Van Wert County 1932 tota! real estate taxes....$ 631,000 


accumulated delinquencies .... 38,000 6% 
Washington County 1932 total real estate taxes....$ 701,000 
accumulated delinquencies .... 77,000 11% 


If we could devise ways and means of collecting 
our present delinquency, there obviously would be 
no financial difficulty confronting local governments 
in Ohio. We would do well to either start collecting 
taxes on a business basis or clear the slate of the 
existing delinquencies. In passing, it might be well 
to say that the state government is confronted with 
no fiscal troubles and it will not be necessary to levy 
any additional taxes for the support of state govern- 
ment in Ohio. 


Ohio for many years was a uniform rule state, 
which rule required that all property be taxed at the 
same rate and valuation, and it was not until 1931 
that classification was adopted. Under the new sys- 
tem we collected in 1932 about $19,000,000 from in- 
tangibles, the rate having been reduced from an 
average of twenty-two mills to an average of about 
21 mills. It, therefore, became necessary that we 
place upon the duplicate about nine times the amount 
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in intangibles which were formerly returned under 
the old uniform rule. We have, therefore, on the 
basis of $19,000,000 from intangibles in the year 1932 
been able to make an extremely satisfactory showing 
in the light of present economic conditions. Our 
statistics show that excluding special assessments 
about 70 per cent of the burden of the general prop- 
erty tax fell on real estate in 1929 and 1930. This 
represents no heavier burden than rests on real 
estate in many other states and certainly less than 
that imposed in New York and Pennsylvania. Nev- 
ertheless, the burden of real estate taxation has been 
excessive, particularly to the owners of homés and 
farms. When the constitutional amendment was 
adopted the real estate taxpayer was induced to sup- 
port the amendment by reason of the 15 mill limi- 
tation contained therein. Without question the 
advocates of the constitutional amendment were too 
zealous in their claims that the amendment would re- 
duce real estate taxes, and it is obvious that under the 
plan now in force no great reduction in real estate 
taxes will result, particularly in view of our statis- 
tics, which indicate that about $9,000,000 would have 
to be raised in additional revenues to reduce the real 
estate rate one mill. 


Our new system of taxation took effect last year 
and could not have been inaugurated at a more un- 
fortunate time. I do not need to tell you just what 
economic trends we have been experiencing, but it 
is enough to say that tax systems, like everything 
else, are affected by periods of inflation and deflation. 
The property tax on the whole has proven admirable 
in supplying steady revenue, faltering only because 
of delinquency. ‘The property tax yield compares 
very favorably with the federal income tax statistics 
which show a loss of 75 per cent in revenue. Our 
loss from the property tax source has not been nearly 
so great and, as before stated, if the delinquency did 
not exist in its present volume there would not be 
any substantial local difficulties. 


Many changes have been made in the personal 
property tax law by the present General Assembly. 
These changes are incorporated in Senate Bill No. 
30. In the main they relate largely to administrative 
matters. The principal change contemplated in the 
bill is the creation of preliminary and final assess- 
ments. This is modeled after the Federal system. 
Preliminary assessment will be made by the Com- 
mission following returns, the taxes paid thereon at 
approximately the same time as now fixed and the 
Commission will thereafter have a period of three 
years to inspect this year’s returns and a period of 
two years on returns made thereafter to make final 
assessment. 


The outstanding change in the bill was to take 
dealers in intangibles, financial institutions, insur- 
ance companies, public utilities and inter-county cor- 
porations and to throw the intangible revenues from 
this source into a state fund to be re-distributed on 
the basis of average daily attendance in the public 
schools. The remaining intangible taxes are left 
to be distributed locally on the basis of origin. 

The bill was amended in the House so as to pre- 
vent the declaring of small dividends by corpora- 
tions in order to defeat the tax on unproductive 




































































































































































































































































































































































































































































































































































































































































































































































































































































investments. Dealers in intangibles were given fair 
value and the rate on insurance companies was fixed 
at two mills. 


Last, but not least, laundries achieved their life 
ambition and were put in the fifty per cent class 
with manufacturers. 


In the main, the provisions of our Personal Prop- 
erty Tax Law will stand unchanged. I believe it 
will be of interest at this time to briefly outline its 
general provisions. ‘Two outstanding steps were 
taken: 

(1) Placing the administration of the new law 
under the jurisdiction of the Tax Commission. 

(2) Both tangible and intangible personal prop- 
erty were classified. 

The law taxes tangible personal property when 
used in business, and with the exception of domestic 
animals, watercraft and aircraft, no tangible personal 
property is taxable unless it is used in business. 
Household goods, musical instruments, clothing, 
jewelry and similar items not used in business are 
exempted. Motor vehicles (Section 5325 G. C.) have 
been exempted regardless of use, and increased li- 
cense tax substituted for the property tax formerly 
assessed on such property. Patterns, jigs, dies and 
drawings are also specifically exempted. Tangibles 
have been classified as to value rather than rate. 
Such property is taxed at the rate prevailing upon 
real estate in the district in which such tangibles are 
located, the average rate being 22 mills. Tangible 
personal property is assessed at 70 per cent of its 
value, excepting engines, machinery, tools and 
implements used in manufacturing, mining or agri- 
culture; domestic animals used in agriculture; agri- 
cultural products on farms, and manufacturer’s 
inventories, all of which are assessed at 50 per cent 
of their value. 

The value of tangible personal property used in 
business is by statute fixed as depreciated book value. 
The taxpayer has the right of claiming true value 
and the state the right of assessing on true value. 

The law specifies five distinct ty pes of intangibles 
—‘“Investments” (Sec. 5323 G. C.) ; “Deposits” (Sec. 
5324 G. C.); “Moneys” (Sec. 5326 G. C.) ; “Credits” 
(Sec. 5327 G. C.); and “Other Intangibles” (Sec. 
5328-1 G. C.). 

“Investments” include shares of stock and interest 
bearing obligations. If an investment yields income 
the tax is 5 per cent of the amount paid during the 
year. If the investment does not yield income it is 
taxed at two mills of its value as of January Ist. 
Shares of stock in banks, building and loans, do- 
mestic insurance companies and dealers in intangi- 
bles are all taxed at the source. 

“Deposits” are taxed at 2 mills, and if the deposit 
is in an Ohio bank or building and loan the taxpayer 
is not required to return such items, as these are 
taxed at the source. Tax listing day for deposits in 
1932 was November 25th. 

“Money” is defined to include coin and currency, 
and is taxable at 3 mills, according to the amount 
on hand on January Ist. 

“Credits” constitute the excess of current receiv- 
ables over current payables and include only those 
items due and payable within one year. The rate 
is 3 mills per dollar of valuation as of January Ist. 
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“Other Intangibles” include all those intangibles 
not specifically defined in any of the foregoing in- 
tangible classifications. The rate on such items is 
3 mills and the valuation that of January Ist. 


The 1931 legislature, in adopting the classified 
tax law, attempted to provide for a state wide distri- 
bution by fixing quotas for each county, and under 
such plan withdrawing from the counties having an 
excess any funds available to meet deficiencies in 
other counties. Hamilton and Franklin Counties 
collected substantial excesses. When the Auditor of 
State attempted to draw on those counties, an in- 
junction suit was brought to prevent such action. 
The Court .of Appeals at Cincinnati held that the 
proposed plan of distribution was illegal and denied 
the distribution. The judgment of the Court of 
Appeals was recently affirmed by the Supreme Court 
in a four to three decision.” 


A number of other cases have been decided by the 
courts interpreting the intangible tax law. The most 
important of these is Rowe v. Braden,’ wherein the 
Supreme Court of Ohio held that Ohio had jurisdic- 
tion to tax the income of a resident beneficiary de- 
rived from the corpus of a trust held in Pennsylvania. 
This is an interesting decision and it is apparently 
the first decision of a state court reaching such a con- 
clusion under a property tax law. A similar con- 
clusion was reached in the McGuire case® in the 
Supreme Court of the United States, wherein an 
income tax law was involved. 


The case of Senior v. Braden* is now pending in 
the Court of Appeals. In that case the Common 
Pleas Court held, that land trust certificates were 
not taxable in Ohio. 


The case of Ganson v. we 5 decided by the Com- 
mon Pleas Court of Hamilton County, held that 
shares in Ohio corporations might be taxed under 
the intangible tax law. 


The Supreme Court, recently, in the case of Frank- 
lin American Laundry v. Treasurer,’ held that laun- 
dries were in the 70 per cent and not 50 per cent 
class, not being engaged in manufacturing, refining 
or rectifying. 

Probably the most important case now pending in 
the courts with relation to the intangible tax law 
is the one which involves the question of whether 
tire molds are patterns, jigs, dies or drawings, so as 
to be exempt from taxation. A suit has also been 
brought to test the exemption of shoe lasts as 
patterns. 


In Ohio the administration of property tax laws 
in the past has been entirely in the hands of the 
eighty-eight county auditors. It is true that the 
Tax Commission had some theoretical jurisdiction, 
but in fact this was missing. Under the new law 
we are charged with the administration of the Per- 
sonal Property Tax Law. We have been able to tie 
up local and state administration with such degree 
of efficiency that our success results in substantial 
part from that fact. Obhio’s experience during the 


1 | Friedlander v. Gorman, 126 Ohio Stat. 163. 

2126 Ohio Stat. 533. S 
3 McGuire v. Trefri, Ohio Law Bulletin and Reporter, January 23, 1933. 
430 N. P. CN..S.) 147. 

530 N. P. (N.S.) 323. 

126 Ohio Stat. 472. 
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first year of classification showed a very material 
improvement over that of Kentucky’s (the outstand- 
ing classification state), which in the first year 
showed an improvement of 480 per cent over the 
uniform rule. Ohio’s improvement is 800 per cent. 

Substantially no new tax laws have been passed 
by the present General Assembly. As you all know, 
the Governor advocated a sales and income tax pro- 
gram, which if enacted into law would have formed 
the revenue basis for a state wide school program 
and would have been the direct cause of an arbitrary 
reduction in real estate taxes, averaging over three 
mills in-the state. The Governor’s program among 
its other merits would have abolished the present 
vicious system of state aid to weak school districts. 
The program, however, was rejected by the General 
Assembly and the following stop-gap program en- 
acted, which has not yet been acted upon by the 
Governor. The bills comprising the Senate program 
are as follows: 


Sub. S. B. No. 354, levying a 1¢ tax upon liquid 
fuel, excepting residue oils from which gasoline or 
kerosene has been extracted. 

Sub. S. B. No. 293, levying a license tax on slot 
machines of $1.50 on a 1¢ machine and $10.00 on 
each other device, with an exemption of all machines 
taking up to 5¢ vending merchandise. 

Sub. H. B. No. 323, continuing the cigarette excise 
tax for a period of two years. 

S. B. No. 410, levying a 10 per cent tax on cos- 
metics. 

S. B. No. 411, levying a tax on admissions at the 
rate of 10 per cent. 

S. B. No. 399, levying an additional tax on bottled 
beer and barrelled beer. 

S. B. No. 62, repealing 1 cent of the present gaso- 
line tax. 

S. B. No. 354 and Sub. H. B. No. 323 are designed 
to raise revenue for the public schools. <A certain 
portion of the funds, approximately $6,000,000, raised 
under S. B. No. 30 are also to go to the schools. 
The revenues derived under S. B. No. 30 and Sub. 
S. B. No. 354 are to be distributed on the basis of 
average daily attendance in the public schools. The 
cigarette tax levy enacted in Sub. H. B. No. 323 is 
to be continued for the benefit of the state equaliza- 
tion fund. The amount derived by weak school 
districts from the fuel and intangible tax must be di- 
rectly used to reduce their millage levy. This is not 
true, however, in other districts. Therefore, under 
the Senate’s program there will not be a state wide, 
substantial real estate reduction as contemplated by 
the Governor’s program. 

The revenue from Sub. S. B. No. 293, S. B. No. 399, 
S. B. No. 410 and S. B. No. 411 is to be used for 
poor relief. The Senate’s estimate of the revenue 
to be derived from these levies is as follows: 


Estimate Probable 

Per Year Yield 
$12,000,000 to $ 9,000,000 to 

15,000,000 10,000,000 


Sub. S. B. No. 354 1 cent fuel tax 


S. B. No. 399 Cap tax 7,000,000 4,000,000 

Sub. H. B. No. 323 Cigarette tax 3,800,000 3,800,000 

S. B. No. 410 Cosmetic tax 2,500,000 1,500,000 to 

; 2,000,000 

Sub. S. B. No. 293 Slot machine tax 1,000,000 100,000 to 
250,000 

S. B. No. 411 Admission tax 1,000,000 600,000 
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It appears that the Senate’s program for schools, 
using my maximum estimates, will raise annually 
about $13,800,000, not including approximately 
$6,000,000 to be raised under the intangible tax law. 
I do not include the $6,000,000 as I do not consider 
the intangible tax distribution to have been a part 
of the Senate’s program as this does not represent 
an additional revenue but merely the reapportion- 
ment of the existing intangible tax. It appears, using 
my maximum estimates, that there will be available 
for relief, annually, $6,850,000, so that the total pro- 
gram levies new taxes in the amount of $20,650,000 
a year, if we assume the reenactment of the ciga- 
rette tax to be a new levy. It appears, further, that 
the revenue will fall short of the Senate estimates by 
25 per cent to 3314 per cent. 


The cosmetics, admissions and beer cap taxes are 
going to be practically as difficult to administer as 
the sales tax would have been. The legislature, un- 
fortunately, only appropriated $25,000 for the bien- 
nium for this purpose, and I expect to do all the 
inspecting myself. 

Including the $2,000,000 gasoline tax already di- 
verted it appears that the moneys available from the 
new tax levies for relief will not exceed in 1933 more 
than $5,500,000, thus falling short by $6,500,000 of 
the Governor’s pledge to the Federal Government of 
tax moneys necessarily to be raised by the state in 
order to secure Federal poor relief. 


Our local problem is not one of taxation for cur- 
rent expenses so much as it is one of taxation for the 
retirement of debt. I do not believe that the fifteen 
mill limitation in the constitution serves any real 
purpose; certainly the 10 mill limitation now pro- 
posed should not be placed in the constitution. It 
has been my thought that our constitution should 
contain definite debt limitations so that it will be 
impossible in the future for the people to vote a debt 
in prosperous times which they are not willing to 
meet when the shoe begins to pinch in times of 
depression. I believe that the condition in which 
Cleveland, Akron and Toledo find themselves with 
respect to the existence of debt is sufficient warranty 
for arbitrary restrictions in the constitution prohibit- 
ing the saddling of a huge debt by the present gen- 
eration upon the generations to come. 


Ohio local governments are unable to effect more 
radical economies because of the debt charges as- 
sumed by the people in more prosperous times. To- 
day such debt charges in many political subdivisions 
take approximately 50 per cent of all the revenue 
derived from the imposition of the general property 
taxes. The outstanding debt of Ohio local govern- 
ments is nearly $1,000,000,000. The state govern- 
ment today has a bonded debt of only $750,000. 
Therein lies the reason why the state has been able 
to retrench more substantially than our local gov- 
ernments. Obviously it is impossible to effect any 
great reduction in the amount of local taxes in view 
of the indebtedness outstanding. With 50 per cent 
going for debt charges a tax reduction of 20 per cent 
means a reduction in operating revenues of 40 per 
cent. A substantial part of our trouble has been 
caused by the issuance of special assessment bonds 
for the financing of various improvements and which 
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assessments are delinquent, thus causing a failure to 
meet sinking fund requirements. The great ray of 
hope in our tax hodge-podge is found in the old 
maxim that a burnt child dreads the fire. Perhaps 
we can learn that debts assumed must be paid, and 
that periods of inflation are always followed by pe- 
riods of deflation. The remedy lies in the restriction 
of borrowing, and more absolute powers in the 
county budget commissions in limiting expenditures. 


Some relief has been given the taxpayer who is 
delinquent by permitting installment payments and 
remitting penalties which have accrued. This relief 
was afforded by the Whittemore Bill, S. B. No. 42, 
which permits payments of delinquent taxes in a 
lump sum or six annual installments at the tax- 
payer’s alternative and provides for the remission 
of all penalties. The Annat Bill (Am. S. B. No. 200) 
was also passed, giving landlords of indigent tenants 
tax relief up to $10.00 per month. 


At the last moment, under Am. Sub. H. B. No. 663, 
penalties were remitted for the first half of 1932. 


Senate Bills 351 and 382 enacted by the last Gen- 
eral Assembly provide some temporary relief to our 
communities where tax delinquencies were heavy 
by permitting the issuance of scrip against the cur- 
rent delinquency. The scrip is available for the pay- 
ment of salaries, etc. and has, undoubtedly, furnished 
a temporary medium of relief. The delinquent taxes 
are pledged for the redemption of the scrip, but, 
obviously, scrip is fiat currency and is no more than 
the temporary healing of a sore which will break 
out at some other point in the near future unless 
industrial recovery is at hand. 


The expenditures of local and state government 
will be more easily understood by the charts indi- 
cating distribution of each dollar received from the 
General Property Tax in 1930 and of each dollar 
expended by the State of Ohio in 1931. 


GENERAL PROPERTY TAX—DISTRIBUTION * 
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* Annual report of State Tax Commission, 1930. 


EXPENDITURES—STATE OF OHIO? 
-0178 [] State Levies 





There is no State levy for 1933. 


Annual Report of Director of Finance, 1931. 
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There is one significant fact about the whole situa- 
tion. Your general property taxes which are paid 
at the court house go entirely for the support of 
local governmental institutions. There is after all 
some justification for the existing real estate tax 
burden in the rural county. The real estate tax is 
not so much a tax on real estate in a county where 
real estate constitutes 90 per cent of the property, 
as it is a method of dividing up among the residents 
of the county the cost of maintaining schools for 
their own children and supporting their own local 
governments. In considering the reduction and 
shifting of the real estate burden we are likely to 
ignore the ultimate effects. Those city real estate 
owners, for example, who shout for a shifting of the 
real estate tax burden to another class of property 
may find that in the form of the new tax they are not 
only paying for the relief afforded their own real 
estate, but for the relief given real estate in other 
counties where the new tax produces nothing. Our 
experience has made clear that in most rural coun- 
ties there is comparatively little intangible property, 
and certainly there is very little earned income if 
that were taxed. Sales taxes also would be paid 
more proportionately in the cities, although not so 
much so as earned income, owing to the nature of 
the business of agriculture. 


The entire matter of taxation must be approached 
from a disinterested and non-partisan viewpoint. It 
is axiomatic that a worth while program can not be 
one which burdens any particular class or relieves 
any specified class. The entire fabric of taxation 
should be so woven that it will encompass and en- 
mesh in its folds not some of our people, but all of 
our people. Every individual should directly bear 
some part of the cost of government. 


In the past the state government in Ohio has as- 
sumed some of the burdens (schools and highways) 
of local government, and in the present sessic a the 
major problem before the General Assembly has 
been that of how much of the burdens of local gov- 
ernment the state should assume. It has now been 
resolved, as you know, by the state assuming a little 
more of the local burden. 

Additional state taxes must not be levied for the 
support of local government until it has been ascer- 
tained that those governments have reduced their 
expenditures to the possible minimum. State contri- 
butions to local government should be predicated 
upon a reduction of local taxation and considered as 
replacements rather than additional contributions. 
The opportunities for savings in local government 
should be viewed from two standpoints; whether all 
economies have been adopted that are reasonable 
under existing methods of organization and proce- 
dure; and whether organizations and procedures 
cannot be simplified. These things in part can be 
accomplished by political parties offering qualified 
candidates and by the electors voting for men whose 
integrity and ability are ascertained and known 
rather than voting for Joe Smith simply because his 
name has been on the ballot before. If there is now 
and has been a breakdown in government, the elec- 
tors as a whole are more responsible than official- 

(Continued on page 322) 
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of local governments—county, city, school dis- 

trict, etc—in the United States are approximately 
equal to the combined expenditures of the Federal 
Government and the forty-eight state governments. 
It is also significant that, since 1923, the rate of in- 
crease in the costs of local governments has been 
greater than that of the other governments com- 
bined (Figure 1). Any program looking toward 
greater governmental economy, then, it would seem, 


should give due consideration to the expenditures of 
these local bodies. 


|’ IS an important fact that the total expenditures 
















Figure 1 
Combined Governmental Expenses * 


(Based on data Compiled by National Industrial 
Conference Board) 
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. New York Times, Jan. 8, 1933. 
** Estimated on basis of average for 1923-29. 


The purpose of this paper is to study one phase 
of the problem—the control exercised over local 
governments by the several states through the cen- 
tralization of financial statistics. The investigation 
is confined to states which collect statistics from the 
local governments and use them for purposes of 
comparison and financial control. No consideration 
is given those states which confer upon a central 
agency the power to determine the final levy of 
taxes by local governments, or to supervise in any 
other way the administration of local finances. In 
view of the developments in other states, recom- 


mendations are made for a plan of control in Ken- 
tucky. 



















Several methods were used in gathering data. (1) 
The statutes of the various states were examined to 
determine the legal provisions for the centralization 
ot statistics. (2) Periodic reports of state officials 
dealing with local finance matters were studied to 
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State Control of Local Expenditures Thru 
Centralization of Financial Statistics 


With Special Reference to Development of a Plan for Kentucky 
By T. F. Haycoop * 


secure information regarding the types of centrali- 
zation practices. (3) Letters were sent to various 
individuals in state offices to amplify and augment 
data obtained from statutes and reports. (4) In- 
vestigations and reports of special commissions and 
independent bodies were examined to secure addi- 
tional light on the entire subject. 


Part I 


Practices of States in the Centralization of 
Financial Statistics of County 
Governments 


I. seems almost incredible that there could be 
such a wide variation among the forty-eight 
states in their practices of centralizing county finan- 
cial statistics in some state office. Some states have 
comprehensive and highly effective plans for col- 
lecting and publishing financial data; others have 
fragmentary or no provisions at all. A few states 
require counties to submit statements of receipts, 
expenditures and indebtedness, and about one-third 
of them demand no reports whatever. Educational 
statistics are centralized to some degree in many of 
the states; these, however, are not discussed here 
since educational finance in its various aspects has 
been the subject of many other studies. 


A. Diversity of Practices 


Approximately one-half of the forty-eight states 
require their counties to make some sort of report 
to a central state agency. These reports, however, 
vary greatly in form, completeness, and type of in- 
formation included. Some states require regular, 
formal reports of their counties covering all finan- 
cial transactions. The central agency in each of 
these states makes elaborate statistical comparisons 
of the information and publishes statements in regu- 
larly issued reports. In addition, pamphlets are writ- 
ten on particular phases of county finances, and are 
published at frequent intervals. Other states have 
legal provisions for securing and publishing county 
financial statistics, but these are not generally en- 
forced. 


Financial reports also differ as to frequency of 
issue. In Connecticut, the State Auditor issues a 
report every four years showing limited statistical 
information on county finances. In Massachusetts, 
reports containing similar information are issued an- 
nually. The small volume of information published 
by the state of Arizona appears in the biennial re- 
port of the State Tax Commission. Arkansas and 
Montana have the unusual practice of requiring cer- 
























































































































































































































































































































































tain financial reports from the counties but not pub- 
lishing them. 


The reports are made to and issued by various 
central agencies. In the majority of states, the 
State Tax Commission is the central office. In other 
states, however, information may be collected and 
published by the Secretary of Internal Affairs, the 
State Auditor, the Bureau of Supervision and In- 
spection of Public Affairs, or, the Legislative Bureau 
of the State Library. The fiscal periods covered by 
the reports are not the same in all states. Indeed, 
the counties of a single state may have different 
fiscal periods. 


B. Types of Centralization 


Broadly speaking, the centralization of statistical 
information includes three types of practices. The 
first of these is used in twelve states, where the 
counties report to some central state agency the re- 
ceipts, expenditures, tax rates, assessed property 
values, total indebtedness, and other pertinent in- 
formation regarding county financial transactions 
(Table I). The second type includes those states 
which require certain specified kinds of information 
regarding the finances of counties (Table IT). About 
fifteen of these require reports of indebtedness and 
more than a dozen have some provisions regarding 
budgets. In many of the states of this group, coun- 
ties must account for only the share of money col- 
lected by them for state purposes; or they may report 
to the state only information regarding the classes 
of property assessed, the assessed valuation, etc. 
The third group includes those states having no 
control whatever over their counties. The list in- 
cludes Alabama, Connecticut, Delaware, Georgia, 
Illinois, Maine, Maryland, New Jersey, Oregon, 
Rhode Island, Tennessee and Vermont. Practices 
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in states of the first two classes will be taken up in 
order. 


(1) States Having Effective Plans —Twelve states 
out of the forty-eight may be said to have effective 
systems of county reporting of financial statistics, 
In these states, the counties send statements of re- 
ceipts, of expenditures, and of bonded indebtedness, 
in addition to other information, to some central 
state office. In most cases, the reports are published 
annually, though three of the twelve states publish 
such information in biennial reports. In several 
states, special reports are required of counties, and 
these are published at intervals. 


The wide variation between the state agencies 
which collect and publish the financial statistics of 
counties is interesting. While in California the 
State Controller publishes financial data, in Ohio 
the Bureau of Inspection and Supervision publishes 
annually a volume of “Comparative Financial Statis- 
tics of Counties.” Statistics of counties in Pennsyl- 
vania are published in the “Industrial Directory,” 
an annual publication of the Bureau of Statistics and 
Information under the Secretary of Internal A ffairs, 
and in Wisconsin the State Tax Commission pub- 
lishes in regular and special reports information re- 
specting the counties of that state. Although the 
law does not require it, the “Legislative Bureau” in 
Indiana issues statistical reports on the counties oi 
that state. This lack of uniformity seems to be ex- 
plained by historical background rather than admin- 
istrative principles. 


Although the forms of the reports in most of the 
twelve states have changed slightly (at least) from 
time to time, comparative figures are available for 
several years. Ohio provided for the collection of 
financial data in 1902, New York in 1905, Massachu- 
setts in 1906, and the other states since that time. 







STATES HAVING EFFECTIVE PLANS 
FOR THE CENTRALIZATION OF COUNTY STATISTICS 


























State Date of First Issuing Agency How Issued Frequency of 
Report Issue 
California 1911 State Controller Regular report Annual 
Indiana 19248 Legislative Bureau of the Indiana Library and Historical De-| Statistical report of all gov-| Annual 
partment ernment affairs 
Iowa 1909 Auditor of State, Department of Municipal Finances andj Regular report Annual 
Accounts | 
Massachusetts 1906 Division of Accounts, Department of Corporations and Taxation| Separate volume of about 30} Annual 
pages 
New Mexico 1913 State Tax Commission and State Auditor Regular report Biennial » 
New York 1905 ¢ State Comptroller,4 Division of Municipal Accounts Regular report Annual 
North Carolina 1919 State Tax Commission ¢ Regular and special reports | Biennial and at 
intervals 
Ohio 1902 Bureau of Inspection and Supervision Volume of Comparative Fi-} Annual 
nancial Statistics 
Pennsylvania 1912 Secretary of Internal Affairs, Bureau of Statistics and Informa-| Industrial Directory Annual and at 
tion intervals 
Virginia 1919 Auditor of Public Accounts Regular and special reports Biennial and at 
intervals 
Washington 1909 Division of Municipal Corporations and State Tax Commission ‘| Regular and special reports Biennial and at 
intervals 
Wisconsin 1912 State Tax Commission Regular reports and separate) Annual since 1918 





pamphlets and at intervals 





® Prior to 1924, some information was contained in the Indiana Year Book. 


> Information collected monthly, quarterly, and yearly. 
¢ General Accounting plan worked out in 1910. 





4 The Comptroller has no supervision over the counties in New York City. f 
eA law of 1931 creates a “Director of Local Government”. He is authorized to require counties to use “uniform accounting and recording sys 


tems, a uniform classification of revenue and expenditures and budget blanks. 


” 


It remains to be seen whether these are published. 


t Statistics were published by both offices until 1930, when, “in the interest of economy,” the Division of Municipal Corporations discontinued 


the publication of duplicate information. 
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Boards 
South Carolina Tax Commission failed to Required 
secure data in 1931 
South Dakota Published since 1929 None 
Texas Published annually by Required 
Controller 
Utah Biennial publication by 
Board of Equalization 
West Virginia Published by State None 









Wyoming 


Required 
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TABLE II 
STATES HAVING MISCELLANEOUS PROVISIONS FOR THE CENTRALIZATION OF COUNTY STATISTICS 


Budget Provisions 


Tax Commission provides forms 


New Hampshire None 

North Dakota None Required; forms by Tax Com- 
mission 

Oklahoma None 


Required only from County Excise 


Required through accounting forms 
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Remarks 


County officers handling state funds report 


County officers handling state funds report 
County officers handling state funds report 


Centralization recommended by ‘General Tax Conference, 
1930’ 


Some information published biennially 
County officers handling state funds report 


Need for statistics shown in state inspector’s report, and 
other studies 


Parish officers handling state funds report 


County officers handling state funds report 
Recommended 1929, that biennial replace annual reports 


Brookings Institute made certain recommendations 
County officers handling state funds report 


Uniform law recommended by Board] Penalty provided for local offices not reporting information 


requested 


Arkansas None Required, but not published 
Colorado None Uniform accounting provided, but 
not enforced 
Florida None Required for state offices only 
Idaho None None 
Kansas None None 
Kentucky State Inspector reports all Uniform budget law passed, 1932 
available data 
Louisiana Recommended by treasurer None 
in 1928-29 report 
Michigan None None 
Minnesota Published annually by Tax None 
Commission 
Mississippi Required but not enforced None 
Missouri Reports required and pub- None 
lished 
Montana Reports rendered, not pub- w recom: 
lished except in totals of Equalization in 1924 
Nebraska Reports published None 
Nevada Records incomplete Partly required; forms provided 


Forms required by Tax Commission] Tax Commission has authority to audit county accounts. 


County officers handling state funds report 
County officers handling funds report 


County officers handling state funds report 


Centralization plan started in 1929 
Publication of limited statistics began in 1931 


Recent law authorizes Uniform Accounting System 


A few statistics published 
Limited statistics required 





The Legislative Bureau in Indiana issued its first 
“Statistical Report” in 1924, though prior to that 
date some of the information was available in the 
Indiana Year Book." 


California.—The state of California has been a 
leader in the development of centralization. The 
Controller of that state began to publish financial 
statistics of the local governments in 1911. Condi- 
tions leading up to this practice are briefly reviewed 
in one of his annual reports: 








(Previously) no accurate data on the financial transac- 
tions of the counties gould be had. Few had their financial 
records and public accounts so systematized as to furnish 
the information needed for administrative judgment and 
proper control. Comparison of receipts and costs of gov- 
ernment was impossible because of a lack of uni- 
form accounting methods. 

The Controller of the State had made some effort along 
these lines prior to 1911, but lacking the authority of law 
to enable him to obtain data from county officials, 
he was unable to prepare complete reports. Realizing the 

counties are subdivisions of the state government, 
he felt that a report showing the financial transactions of 
these subdivisions would be such a service as would stimu- 
late public interest in the subject of . . accounting re- 
form. To this end, the bill was introduced in the 1911 
legislature and became law.” 


An excellent view of the difficulties encountered 
at first, the gradual change in attitude of the local 
financial officers, and the success that has been 
achieved by constant supervision and improvement 


























1The Year Book is a collection of the reports of the various state 
departments. 


2 Report, 1919, Letter of Transmittal. 








of the reporting system may be had from excerpts 
and adaptations of the central office’s annual reports. 


1912 Report——Reports from some of the counties 
were unreasonably delayed, but 


In the large majority of cases, officers have dis- 
played an interest and a courtesy in rendering a ready 
obedience to the law, which only makes more noticeable 
the failure of the minority to respond with ordinary prompti- 
tude. 

This report is more complete than is the 1911 report 

in county data. It is believed that the thoroughness 
with which information upon assessed valuations, etc., has 
been presented leaves little room for criticism of the county 
statistics, which have never before been collected and 
published in such detail.* 


1913 Report——The temporary forms were changed 
to those in use by the United States Bureau of the 
Census. It was recommended that in order to 


make reports correct, the state should appropriate 
money to send out field men, as the United States Govern- 
ment does. This is no reflection on local auditors. Accu- 
rate classifications cannot be made by 300 men not particularly 
trained in this work. 


1914 Report—“The legislature of this year passed an 
amendment to the Act of 1911, providing for a forfeit of 
one thousand dollars, from any county audi- 
tor or clerk who refuses, neglects or fails to render this 
report. It is useless to spend time and money in 
publishing incomplete statistics.” 

1916 Report.—". Another use of the report is to lay 
it before the people of the state so they may understand 
it easily and thus become acquainted with the income and 
expenditures. The great need is the education of the 


8 These and other excerpts are taken from the letters of transmittal, 
prefacing the tables of statistics. 
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people that they may have a clearer idea of the 
functions of the government and . vote more intelli- 
gently... . 

“The 1915 report was the most complete of the kind ever 
issued in California. One thousand, five hundred copies 
were ordered, but the demand was greater. .. . This 
indicates a very live concern upon the part of the fiscal 
officers of the state and others interested in revenue and 
taxation matters. . Each year the report improves, 
but there are still difficulties.” 

1926 Report—‘During the past year, many projects re- 
quiring substantial bond issues have met defeat at the 
hands of the voters. Public attention has been finally 
directed to the connection that exists between governmen- 
tal constructive enterprises and the tax bill.” 

1929 Report.—‘For 15 years the tabulations in this report 
have remained practically unchanged in the method of 
presentation. There is no doubt but that change 
would be beneficial, but that would require an edu- 
cational campaign, so that the value of present reports 
would not be nullified.” 


The report for 1931 contains a series of 19 tables 
containing the following information dealing with 
county finances: 

Assessed valuation, tax rates, and bonded indebtedness 

Receipts, classed as to source 

Disbursements according to functions performed 

Licenses and permits and fines and penalties 

Rents, interest received, and subventions and grants 

Gifts, donations, and fees 

Special service rendered 

Agency transactions for state and districts 

Payments for general government 

Payments for protection to persons and property 

Payments for conservation of health and sanitation and 
promotion of cleanliness 

Payments for highways, bridges, etc. 

Payments for charities and corrections 

Payments for education : 
Payments for trust funds, interest, and redemption of 
debt 

Payments for agency transactions for state 

Property owned by counties 

General tax levy 

Special and district tax levy 

Wisconsin.—Wisconsin has one of the most elaborate 
systems for the centralization of county financial 
statistics. Not only are annual reports issued, but 
also frequent special reports. “As part of its duties 
of fact-finding and fact-dissemination,’ the Com- 
mission prepares annually four series of tables of 
general fiscal statistics of the counties. The series, 
“Receipts and Disbursements,” was first made in 
1912. Tables were not again prepared until 1918, 
however, when the Commission began issuing them 
annually. The second series, showing taxes by 
sources, has been issued from time to time during 
the past ten years. Data have been secured from 
1901, and the tables are now published annually. 
The fourth set of tables dealing with the long term 
indebtedness of the governments was started in 1929 
because “any adequate understanding of the financial 
situation must rest in part on a knowledge 
of the amount of outstanding indebtedness. In 
beginning this series, the Commission believes it is 
making a valuable addition to its publications of 
general financial statistics.”* The tables contained 
in the biennial reports are all accompanied by inter- 
pretive discussions. This is not the usual practice 
in other states. 


Other States—The Division of Accounts in the 
Department of Corporations and Taxation in Massa- 


* Biennial Report, 1930, p. 223. 





chusetts issues a separate annual bulletin for county 
financial statistics. The 1931 issue contains ap- 
proximately 35 pages showing the receipts, expendi- 
tures, and debts of the counties in the state. This 
information is also contained in the Division’s annual 
report consisting of more than 300 pages. 


Ohio, like Massachusetts, issues an annual pub- 
lication on county finances. “Comparative Statistics, 
Counties of Ohio,” is issued by the Bureau of Inspec- 
tion and Supervision of Public Offices in the office 
of the Auditor of the State. The 1930 issue contains 
82 pages under four general headings: 

1. Receipts 

2. Expenditures 

3. Bonded indebtedness 

4. Memorandum 
Under this last heading is included such items as 
“Salaries and Wages of Officials” and “Population 
and Tax Levies, Except School.” 


In Pennsylvania, the Director of the Bureau of 
Statistics and Information issues regular statistical 
reports in the “Industrial Directory.” The first edi- 
tion appeared in 1913. In the 1931 edition, there 
is a statement regarding county population, colleges, 
manufactures, and historical data. In addition, there 
is a statistical summary of information on: 

1. Population (male and female; negro and white; urban 
and rural; etc.) 


2. Manufactures (value of products, capital invested, 
etc.) 


8 Agriculture (number of farms, percentage tenancy, 
ete. 

4. Banking (number of banks, capital, etc.) 

5. Assessments, Taxes and Bonded Debt (taxable val- 
ues, taxes collected; county and.local taxes; net bonded 
debt; etc.) 

6. Motor Vehicles 

7. Retail and Wholesale Trade 

8. Public Schools 

The Auditor of Public Accounts in Virginia col- 
lects and publishes in regular reports and at various 
intervals, studies of county receipts, expenditures 
and bonded indebtedness. 


(2) States Having No Comprehensive Plan.—One- 
half of the states have no comprehensive plan for 
controlling county finances through statistics, though 
they exert some effort along this line, either through 
(a) requiring budgets from the counties, (b) the 
centralization of indebtedness figures, or (c) mand- 
atory reports from county officers handling state 
funds. 

(a) Budgets. Very little control is exercised 
over county budget-making by the states in this 
group. In a few cases, the forms for the budgetary 
data are made up by a central state agency, and are 
sent to all county officials handling funds. When 
filled in, they are returned to the central office to 
be checked, compared, and criticized. Generally, 
the counties are not required to carry out the sug- 
gestions offered by the state body. In few cases 
are the budgets printed for distribution to the local 
officials who may like to make comparisons between 
counties, or to the general public to whom such in- 
formation should be of vital concern. It is interest- 
ing that in some states the budget, or a summary 
of it, must appear in the local paper.® 


5 This is the practice in Nevada and North Dakota. 









‘ban 


August, 1933 


In some states, including Oklahoma, Florida, New 
Jersey, and Oregon, budgets from only a few de- 
partments of the county governments are required. 
Oklahoma requires budgets from the county excise 
boards. Florida collects information through budgets 
for the use of state offices only. Budgets are secured 
in Wyoming through the designation of accounting 
forms to be used by the county government. 

In Nevada, a law passed in 1915 and amended in 
1917 provided that county commissioners must file 
with the Tax Commission “early in each year a 
budget estimate of expected expenditures and re- 
ceipts for the current year.” It is the duty of the 
Tax Commission then to pass upon these budgets 
and “order a tax rate in each county which will 
provide the funds necessary.” After a few years 
of operation, the Tax Commision declared the law 
a success: 

Under this system, county officials having before them 
statements showing receipts and expenditures of former 
years are enabled to estimate closely the probable receipts 
and expenditures of the ensuing year. Such asystem.. . 
cannot fail to have a wholesome effect upon expenditure, 
especially when the budget is published in county papers 
as required by law. It is gratifying to note a consistent 
improvement in the budgets filed with this commission 
from year to year. It has amply justified the expec- 
tations of its sponsors.® 

Some states have made attempts to secure passage 
of uniform budget laws. As early as 1924, the Board 
of Equalization in Montana recommended a uniform 
budget act. A uniform county budget law was 
passed in Kentucky by the legislature in 1932, but 
has not been put into effect.” 

(b) Debt Provisions. Seventeen states make 
some effort to control the indebtedness of county 
governments within their borders. About half of 
these collect the information and publish it in con- 
nection with the periodic report of some state de- 
partment. In Texas, the report is made by the 
Comptroller; in Utah by the State Board of Equal- 
ization; in West Virginia by the State Tax Com- 
missioner; and in Kentucky the State Inspector 
publishes in newspapers all the available data, In 
Montana only the totals for counties are published. 
Arizona requires debt information to be reported 
by counties but does not publish it. On the other 
hand, the Comptroller of Public Accounts in Texas 
publishes a complete statement of county indebted- 
ness annually. In the 1931 report there were four 
comprehensive tables showing the total outstanding 
indebtedness of each county in the state. The Comp- 
troller stated that the information had long been 
needed and “is a valuable aid to those interested in 
local finance.” § 

The experience of the Tax Commission of South 
Carolina illustrates the difficulties of collecting 
statistics of indebtedness, and explains why so few 
state officials attempt to secure such data without 
the aid of a law providing for reports of indebted- 
ness by the counties. 

At the request of the Budget Commission, the South 
Carolina Tax Commission has attempted to compile data 
showing the bonded.and other indebtedness of all political 


subdivisions of the State. In some counties it was impos- 
sible to secure from local officials a correct statement as 
© Report, State Tax Commission, 1917-18, p. 12. 


7 The situation in Kentucky will be discussed at a later point. 
8 Report, Comptroller of Public Accounts, 1931, p. 5. 
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to the outstanding indebtedness of the county. . No 
one official was charged with the responsibility of ‘record- 
ing such indebtedness. In a great many instances, taxes 
have been levied for the purpose of creating sinking funds 
with which to retire bonds, which funds have been used 
for other purposes and as the bonds become due, it will 
be necessary to either issue refunding bonds or impose 
additional taxes for the purpose of retiring the bonds. In 
other cases, sinking funds deposited in banks without 
security have been lost. If the State would assume super- 
vision over the issuance of bonds and other forms of 
indebtedness issued by its political subdivisions, require 
the levying of a tax to pay interest and retire such indebted- 
ness, in our opinion, the credit rating of the state’s political 
subdivisions would benefit greatly thereby and ultimately 
the taxpayers would be saved millions of dollars.° 

In 1929, a law was passed in South Dakota re- 
quiring the Division of Taxation to compile and 
publish a statement of the indebtedness of the 
various counties. The experience of the department 
in carrying out the provisions is shown in this state- 
ment appearing in its report for 1930: 

This being the first attempt ever made to compile this 
information, considerable difficulty was reported by County 
Auditors in obtaining statements from some of the dis- 
tricts. However, this should decrease after the local offi- 
cials become acquainted with the law and realize the 
importance of furnishing a report of the financial condition 
of their district. It might be advisable to strengthen the 
law by providing a penalty for failure to comply with a 
request for a report within a reasonable time. The law 
also makes it optional whether the report should be re- 
turned as of December 31 or as of the close of the fiscal 
year last past. To make the published report uniform, 
more recent, and to eliminate some confusion, it would 
probably be well to require all districts to report as of 
December 31.” 

State officers in other states have taken an interest 
in laws requiring statistics of indebtedness from 
counties, the Treasurer of Louisiana being an 
example." 

(c) Other Reports. A majority of the states re- 
quire county officers handling state funds to make 
reports. 


Part II 


Practices of States in the Centralization of 
Financial Statistics of City Governments 


or twenty-eight states make some attempt 
to centralize financial statistics of municipal 
governments, only twelve have effective plans for 
the collection and publication of complete informa- 
tion on expenditures, income, bonded indebtedness 
and other financial matters (Table IIT). 

Several of the twenty-eight states require cities 
to submit budgets to a designated central office, but 
only a few exercise any control over their execution. 
Some states submit budgetary forms for use by all 
the local governments. In a few states, the informa- 
tion on indebtedness alone is reported; in several, 
only partial data on income and expenses is required ; 
while in other states, much data of one sort or an- 
other is reported but not published. 

Though some of the states collect information and 
publish it either biennially or every four years, those 
states having the most progressive centralization 
plans issue reports annually. In still other states, 
only occasional publication is the practice. 
~~ ® Report, South Carolina Tax Cree, 1931, p. 36. 


10 Report, Division of Taxation, 1930, p. 15. 
11 See Report, State Treasurer, 1928- 29, p, 16. 
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A. States Having the Most Effective Plans 


Those states having comprehensive plans for 
gathering and publishing city financial statistics 
include: 


1. California 7. New York 

2. Indiana 8. North Carolina 
3. Iowa 9. Ohio 

4. Massachusetts 10. Virginia 

5. New Jersey 11. Washington 
6. New Mexico 12. Wisconsin 


It is interesting that this list is the same as the list 
of states centralizing county financial data, except 
that in this instance New Jersey replaces Penn- 
sylvania. The “Industrial Directory” issued by the 
3ureau of Statistics and Information in Pennsyl- 
vania does not contain data on the municipalities. 
On the other hand, the Municipal Accounts Depart- 
ment of New Jersey prescribes the methods of 
accounting and reporting for cities. Some of the 
twelve states issue separate reports for municipal 
statistics. The others adhere to the practice of issu- 
ing city data with those for counties, or as part of 
the regular annual report of the state office receiving 
the local reports. The plans of the several states 
are now discussed. 

California—The State Controller of California 
publishes an annual volume of “Financial Transac- 
tions.” The 1931 issue contains 130 pages of data 
concerning receipts, expenditures, tax rates, value 
of property, and bonded debts of the cities and 


Table III 


STATES HAVING CENTRALIZATION OF 
CITY FINANCIAL STATISTICS 
































State Financial Reports Budget 
Alabama No Yes, cities over 100,000 
; population 

Arizona Yes, unpublished Yes 

California Yes Yes 

Connecticut Yes, report every four No 

years, published 

Indiana Yes Yes 

lowa Yes Yes 

Maine Yes 

Massachusetts Yes, published annually Yes 


Minnesota Only debts published 








Missouri Debts only published 

Montana Yes, unpublished Yes, except towns under 
} 1,000 population 

Nebraska Debts are published 





New Hampshire | Yes, partially published 
New Jersey Yes, occasional publication® 
New Mexico Yes, published biennially 
New York Yes, published annually 





Partially, second class 


cities 
North Carolina Yes Yes 
North Dakota No Yes 
Ohio Yes, annually Yes 
Oregon No Yes 


Rhode Island Yes, unpublished 
South Dakota Debts only 
Texas Yes, debts and budgets only 


Yes, optional 





Yes 


Utah Yes, debts and tax levies Yes, except third class 
cities 

Virginia Yes, annually Yes 

Washington Yes, partially published Yes 

West Virginia Yes, partially published Only through accounting 
orms 


Wisconsin Yes, topical bulletins 


First class cities and op- 
published 


tional other cities 





* A special commission published a 137-page study of ‘‘Municipal 
and County Debt,” 1931. 
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towns of the state. The type of information con- 
tained in these reports is shown in the following 
list of subjects covered: 


Class of city and population. 

Assessment data, bonded debts, tax rates, etc. 
Receipts according to source. 

Payments classed as to functions performed. 
Data on municipal service enterprises. 

Value of public properties. 

Detailed statement of bond issues. 


Indiana.—The “Legislative Bureau” in Indiana 
began the publication of an annual volume in its 
present form in 1924. In that year, the law provid- 
ing for the reorganization of the Bureau permitted 
issuance of the publication without requiring it. In- 
formation respecting the cities is not limited to 
financial data alone. It includes: 


Roster of city officers. 

Finances of all taxing districts. 

City receipts by sources. 

City disbursements by functions. 

Statement of securities, funds and beneficiaries. 
Local indebtedness. 

Classification of cities. 


This report differs from the California report in that 
the “Legislative Bureau” classifies information ac- 
cording to type, rather than according to taxing units. 
It is more difficult, therefore, to secure all statistics 
on individual cities, for example, though easier to 
secure information on the total tax receipts of each 
taxing unit. 


Iowa.—This state also has a very effective system 
of centralization. The methods are unlike those used 
in other states, and are worthy of note. The reports 
are authorized under a 1913 law, requiring the 
Auditor of the State to 

prepare and publish the annual report of the financial 


condition and transactions of the cities and towns 
and all accounting officers of all boards and commission 


departments.” 

The law further imposes a penalty upon the 
auditor for non-compliance, and authorizes him to 
institute legal proceedings against the cities to en- 
force the provisions. It should be pointed out that 
the statistics are gathered through uniform account- 
ing provisions. While only cities having popula- 
tions of 2,000 or more are required to be audited, the 
League of lowa Municipalities favors the inclusion 
of all towns and cities. 

The “Report of Municipal Accounts” issued in 
1915 contained 275 pages of tables regarding area, 
population, receipts and cash balances, payments for 
outlays and new improvements, valuation of prop- 
erty, and total municipal payments by totals as well 
as per capita. To illustrate the detail of the reports, 
the number of different lights burned nightly was 
included for each city as follows: 


Arc Lights Incandescent Lights Gas Lights 
(Number burned) (Number burned) (Number burned) 
All night Moonlight Allnight Moonlight Allnight Moonlight 

(nights) (nights) (nights) 


The 1930 report contains 228 pages of financial 
tables. The information on local indebtedness 1s 
especially complete. In fact, it may be said that the 


12 Section 5681, Chap. 10, Code, 1927. 





a 


RSs OO NL) 


ts duties ies tin De 6 





tC, 


cial 


sion 


the 
1. to 
en- 
hat 
int- 
ula- 
the 
3i0n 


| in 
rea, 

for 
rop- 
well 
yrts, 
was 


d) 
light 
its) 


cial 
s iS 
the 








August, 1933 


statistics are so detailed, the layman may easily lose 
himself in interpreting them. Many of these are 
duplicated in the biennial report of the auditor. 

Virginia.—Practices in the state of Virginia de- 
serve special mention in view of the unusual relation 
which exists between its different local govern- 
ments.** While the county in Virginia constitutes 
the major political and administrative unit in local 
government, the twenty-four “formal” cities of the 
state are politically and financially independent of 
the counties in which they are found. Professor 
Stauffer comments that “This autonomy of municipal 
areas iS unique in America.” 4 

The Auditor of Public Accounts publishes bien- 
nially a large volume entitled “Comparative Costs of 
Local Governments.” The issue for 1929-30 con- 
tains many pages dealing with city finances, and, 
though detailed, is one of the most carefully planned 
of all publications in the field. The information 
given may be easily understood. For example, the 
statement of receipts and disbursements for the 
fiscal year ended June 30, 1931 is as follows: 


Receipts 

Taxes less delinquents 
Delinquent taxes, penalties, interest 
Licenses (general, $........ \esty ‘ato, $2. ...0'.) 
Fines, fees and costs 
Permits (sewer connections) 
Rents and leases 
Interest 
Miscellaneous general receipts 
Miscellaneous Educational Department receipts 
Receipts from State Treasury 
Departmental receipts 
Dog taxes 
All other receipts 

Total receipts 


Disbursements 
General government 
Protection to persons and property 
Conservation of health 
Streets 
Charities, hospitals, and corrections 
City debt (bonds retired, $.......; notes payable, $...... ) 
Miscellaneous 
Public Schools 
Total disbursements 


Despite the fact, however, that the titles of the tables 
and their detailed headings are well-chosen, there are 
weaknesses in the system. Quoting from the report, 
we find that 


. . . no uniform fiscal period is fixed by law for the cities 
of the State. In each city, the fiscal year is fixed by either 
the city’s charter or a city ordinance. As a result, there 
is a variety of fiscal periods and this condition makes im- 
possible the compilation of financial data for all the cities 
for a given period for purposes of comparison. The fiscal 
year ends: 

In one city on January 3lst 

In one city on March 3lst 

In six cities on June 30th 

In two cities on August 3lst 

In one city on October 3lst 

In eleven cities on December 3lst” 


Other States—It has already been pointed out *® 
that the state of Wisconsin through its Tax Com- 
mission issues a series of monographs on county 


_ %See W. H. Stauffer, Taxation in Virginia, pp. 46 ff. for discus- 
Sion of the state’s relation to its local governments. 

14 Thid., p. 47. 

% Auditor of Public Accounts, State of Virginia, 1929-30, p. 7, 
Comparative Cost of Local Governments. 

16 See page 14 for a full discussion of the method used. 
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government receipts, disbursements, debts, and other 
financial matters. In these pamphlets also are 
figures for cities. They are easy to comprehend, con- 
venient to handle, and each pamphlet contains in- 
formation on one subject only. 

The state of Washington has had a duplicate 
system of collecting and publishing data on local 
governments. Reports issued by both bodies in- 
cluded statistics of county finances as well as of 
city finances. The Division of Municipal Corpora- 
tions in the State Auditor’s office has published in 
its biennial reports data on the local governments. 
The State Tax Commission also has. published 
similar information in its biennial and special re- 
ports. This practice, however, was discontinued in 
1930 in the interest of economy.” 

The Bureau of Municipal Corporations in the of- 
fice of the Comptroller of New York State issues 
an annual volume of financial statistics called 
Municipal Accounts. Information relating to all cities 
is given, although the law does not require New 
York City, Buffalo and Rochester to render reports. 
The statistics are clearly presented and appear in 
bound volumes. Tables show the following informa- 
tion for each of the four classes of cities in the state: 

Revenue receipts 

Operation and maintenance costs 

Non-governmental costs 

Bonded indebtedness 

Ohio and Massachusetts are examples of states 
publishing elaborate volumes of statistics on city 
finances. In Ohio, the Bureau of Inspection and 
Supervision of Public Affairs issues an unusual 
volume called “Comparative Statistics, Cities of 
Ohio.” In the four divisions of tables are listed 
the receipts, expenditures, debts and “mémoranda” 
of each city and town. The 1931 issue contains more 
than 75 pages. 

The Division of Accounts in the Department of 
Corporations and Taxation in Massachusetts has 
issued annually for more than 25 years a separate 
volume entitled “Massachusetts Municipal Finances.” 
The 1931 edition contains 240 pages, and is divided 
into three parts: 


Part I. Totals 
a. Summaries of financial transactions 
b. Receipts from revenue 
c. Payments for maintenance and interest 
d. Indebtedness 
e. Cash balances 


Part II. Towns over 5,000 population 
a. Summaries of financial transactions 
b. Indebtedness 
c. Cash balances 


Part III. Towns under 5,000 population 
(Same as II above) 
Much of this material is also contained in the annual 
report of the Commissioner of Corporations and 
Taxation. 
B. States Having Incomplete Plans 
It has been stated that twenty-eight states have 
some form of centralization of city financial sta- 
tistics, and that twelve of them have effective plans. 
The other sixteen have widely differing practices, 
none of which may be called comprehensive. 
(Continued on page 318) 


17 Report, State Tax Commission, 1930, p. 8. 















































































































































































































































































































































































































































































































































































































































































































































EMOCRATIC leaders, not satisfied with the present 
tax laws, are whipping into shape definite studies of 
new tax bases, to be presented to Congress during the 
next session. Thus general tax revision next winter be- 
comes a probability. High taxes will probably be con- 
tinued, but the system seems likely to be overhauled to 
distribute the tax burden more fairly. 


Among the tax plans being studied and considered are: 
(1) gross income tax; (2) continuation of the present 
capital stock and excess profits tax even in the event of 
repeal of the Eighteenth Amendment this year; (3) reclas- 
sification of income taxes to bear more heavily on specula- 
tive gains, and less heavily on business returns and wages; 
(4) the elimination of the capital gains and loss provisions 
(of doubtful possibility); (5) the elimination of the tax, or 
an increase in the tax rate, on consolidated returns; (6) 
wholesale revision of the reorganization provisions further 
to eliminate loopholes left after the abolition of the 50-79 
per cent reorganization possibilities. 


The desire to revise tax laws arises largely from the 
conviction, in some Congressional minds, that the old and 
new taxes bear too heavily on certain groups, too lightly 
on others. Another reason which has been given for re- 
vamping the revenue laws is that new taxes have created 
administrative difficulties and acquired nuisance proportions 
out of line with revenue prospects. Then there is the 
perennial attack of certain interests on the income tax. The 
defect that revenue from the income tax declines precipi- 
tously during periods of business depression seems to be 
the Achilles heel at which opponents of the tax are now 
directing the heaviest shafts. That the principle of impos- 
ing taxes mainly according to ability to pay, faculty or 
equality of sacrifice will be discarded in Federal taxation 
seems chimerical, in spite of the fact that during the de- 
pression revenue requirements have made expedient the 
levy of sales and other taxes which in effect are upside- 
down income taxes in bearing most heavily on those of 
least means and allowing savings and non-commodity ex- 
penditures tax exemption. 


Processing Taxes 


HE difficulties engendered by the processing taxes on 
cotton and wheat, and the complementary floor stock 
taxes on wheat and cotton products are almost as great, 
to those merchants and manufacturers who have to deal 
with them, as the problems of working out an N. R. A. code. 


More confusing, apparently, than was the floor stock 
tax on wheat products is the corresponding tax on articles 
processed wholly or in chief value from cotton. This tax 
is based upon inventories of floor stocks as of August 1, 
1933. 

The two major difficulties, outside of meeting the tax 
payments, are: (1) determination of what articles are 
processed “wholly or in chief value” from cotton; (2) de- 
termination of the weight of the cotton in such articles, 
which weight, in pounds, multiplied by 4.4184 cents, will 
give the tax. 

Sec. 16 (a) of the Agricultural Adjustment Act imposes 
the floor stock tax “upon the sale or other disposition of 
any article processed wholly or in chief value from any 
commodity with respect to which a processing tax is to be 
levied.” Article 1 (e) of Regulations 82 interprets “article 
processed wholly or in chief value from any commodity” 
to mean “an article made entirely from a commodity or an 





article made of two or more components, the commodity 
constituting a component having a greater value than that 
of any other component.” Thus, if at the moment imme- 
diately preceding the production of an article the values 
of the components are $2 of cotton, $1 of wool, and $1.50 of 
silk, the article would be held to be taxable on the cotton 
content, notwithstanding that the combined values of the 
wool and silk components are greater than that of the cot- 
ton component. 

Article 1 (e) also provides that in the determination 
of the value of a commodity as a component, “the com- 
bined values of the commodity and of every processed 
form of it used in making the article, shall be the value 
of the commodity as a component,” the values to be taken 
as of the moment immediately preceding the production 
of the article in question. 


In cases where the values of two or more components 
in an article are nearly the same, on one date, because 
of variations in price fluctuations between raw materials, 
the value of cotton may have been higher than that of any 
of the other components, while on another date the value 
of some other component may have been the highest. 
Where articles in retail stock have serial numbers or some 
other identifying symbol, the manufacturer may be able 
to trace the manufacturing date, but in the case of perhaps 
most articles containing cotton determination of the ‘“mo- 
ment immediately preceding production” can at best be but 
an approximation to the exact time. 


In interpreting the customs acts, the value of each com- 
ponent part is determined by the ascertained value of such 
part in its condition as found in the article. This is due, 
however, to the statutory definition of “component part 
of chief value” (See par. 1559, 1930 Tariff Act; Par. 1460, 
Tariff Act of 1922, 19 U. S. Code, Sec. 121, Schedule 14, 
Par. 1449). No such definition is given in the Agricultural 
Adjustment Act, and litigation may be expected to deter- 
mine whether the Regulations conform with the law. 

Once the taxable articles are determined, the problem 
shifts to determining the amount of cotton contained in 
them. This problem is creating difficulty especially in the 
auto tire industry, which is besieged with requests from 
dealers and wholesalers for estimates of the poundage of 
cotton in various grades of tires. To date, no successful 
formula for estimating the weight of cotton in tires has 
been evolved. The Bureau is leaving to the industry the 
task of working out this problem. 

For the purposes of the tax on “floor stocks” of cotton 
processed wholly or in chief value from cotton, two forms 
are prescribed. 

P. T. Form 32 is for inventory and return of taxable 
cotton articles held for sale or other disposition by a per- 
son other than one engaged in retail trade, if held by him 
elsewhere than in his separate retail stock,* or held by any 
person (other than an ultimate consumer) for processing 
or use in manufacture or production. With respect to 
each type of article, the form calls for the following infor- 
mation: (1) total weight of article; (2) weight of buttons, 
sizing, and non-cotton materials; (3) total net cotton con- 
tent in pounds. This return must be filed on or before 
August 31, 1933. 

P. T. Form 42 is the form for inventory, record and 
return of articles processed wholly or in chief value from 
cotton held for sale or other disposition in separate retail 


* Separate retail stock, as defined in Regulations 82, Art. 1 (g) means 
only a separate stock of articles which aré held for sale directly to 
consumers in an establishment or separate department where articles 
are sold exclusively at retail. 
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stock and received during the period from August 1, 1933, 
to August 31, 1933, inclusive, by a person engaged in retail 
trade. In the case of each type of such article the follow- 
ing information is prescribed:— (1) total weight on hand at 
the close of business on August 31, 1933; (2) total weight 
of taxable articles received during the month of August; 
(3) total gross weight of taxable articles; (4) weight of 
buttons, sizing, and noncotton materials. The tax is applied 
to the excess of stocks on hand at the close of business 
over that received during the month. 

P. T. Form 42 must be filed on or before September 30, 
1933. 


Capital Stock Tax Regulations 


EGULATIONS 64,* covering the capital stock tax im- 

posed under Section 215 of the National Industrial 
Recovery Act, are somewhat disappointing in that they 
give no more definite information than is contained in the 
statute as to “adjusted declared value” of capital stock, 
which will be the basis of the capital stock tax for the first 
taxable year ended June 30, 1933, and will also be a primary 
factor in computation of capital stock taxes for later years 
and the excess profits tax imposed by Section 216 of the 
Act? 

The importance of the capital stock valuation item lies 
in that every $1,000 added to the declared value of capital 
stock will cost $1 per year in capital stock tax, but will 
save $6.25 in the excess profits tax in any year when the 
net income would otherwise exceed the 12% per cent 
exemption. 

Article 24, relating to “adjusted declared value,” merely 
paraphrases the statute in stating that “each corporation is 
required to declare a value for its entire capital stock as of 
the close of the last income-tax taxable year ending on or 
prior to June 30, 1933, or as of the date of organization 
in the case of a corporation having no income-tax taxable 
year ending on or prior to that date.” It is further provided 
that, once having been declared, this value may not sub- 
sequently be changed either by the corporation or by 
the Commissioner. 


Consolidated Returns Not Permitted 


As to returns by affiliated corporations, Article 52 pre- 
scribes that “although Section 141 of the Revenue Act of 
1932 provides for a consolidated return for affiliated cor- 
porations for the purpose of the income tax, each corpora- 
tion must render a separate stock tax return in duplicate and 
in complete form.” 

Under the law, the first capital stock returns of all cor- 
porations not specifically exempt would have been due on 
July 31, 1933. As permitted by Section 215 (d) of the Act, 
a general extension has been granted by the Commissioner 
to August 31, 1933, in the case of all returns required to 
be filed in the continental United States, and to September 
20, 1933, for returns required to be filed in Alaska and 
Hawaii. Where special extensions of time for filing are 
sought, Article 55 prescribes that applications, setting forth 
under oath the specific reasons for desiring an extension 
and the times for which the extension is asked, should be 
filed with the Collector of Internal Revenue. No such 
application will be considered unless it is filed on or before 
the time for filing the return and on no account may an 
extension of time in excess of 60 days be granted to file 
capital stock tax returns, according to Article 55. ‘ 


Dividend Tax Regulations 


'GHLIGHTS of the Treasury’s Regulations on the 
dividend tax (T. D. 4372) follow: 


Corporations—Corporations include associations, joint 
stock companies, and insurance companies. 


Dividends—The term “dividends” includes payments to 
the stockholders of a lessor corporation which has leased 
property to a corporation under an agreement whereby 
rental of a certain amount in periodical installments is 
payable directly to the lessor’s shareholders, including 
cases where the payment of such amounts is secured by 


* Approved August 15, 1933. _ : 
*See article entitled ‘Valuation of Capital Stock for Federal Stock 


Tax,” by Arnold R. Baar, in the July issue of Tue Tax MaaGazine, 
Page 259, 
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a guarantee of annual dividends endorsed by the lessee 
on the lessor’s certificates of stock, or otherwise. If no 
certain amount is to be paid to the lessor’s stockholders, 
but they are to receive only a proportion of the rentals, 
based upon the income of the lessor, the rule, apparently, 
would also apply. 

If a corporation declared dividends prior to the effective 
date of the Industrial Recovery Act, but did not have ac- 
cumulated subsequent to February 28, 1913 sufficient earnings 
and profits to pay such declared dividends, the declaration 
is void. Dividends to be paid out of anticipated earn- 
ings and profits will not be considered as validly declared. 


Withholding of dividends—If the actual owner of shares 
of stock with respect of which dividends are paid is a 
domestic corporation, no withholding by the payor cor- 
poration is required if, before the payment of the divi- 
dends, an exemption certificate, Form 1043A, is filed with 
the payor corporation. 

In the case of stock held by an officer of a corporation 
for it, where the dividends on the stock are paid over to 
the corporation, the Bureau has ruled informally that an 
exemption certificate setting forth the true ownership of the 
stock will suffice to prevent the application of the tax. 

No withholding of tax is required if it is established 
to the satisfaction of the Commissioner that the dividends 
are not to be treated as income from sources within the 
United States, and an exemption certificate is filed certify- 
ing that the actual owner of the shares is a nonresident 
alien individual or a foreign corporation. 

According to I.T.2707,X 11-33-6348, no withholding of tax 
is required on dividends paid to organizations which fur- 
nish proof that they are held by the Bureau to be exempt 


from income tax under Section 103 of the Revenue Act 
of 1932. 


Returns—Returns on Form 1043 must be made on or 
before the last day of the month following the month 
in which the dividends were paid. The total amount of 
the dividends paid during the month for which the return 
is made must be reported, irrespective of whether the divi- 
dends. were declared prior to the effective date of the Act, 
but in computing the tax there should be deducted from 
the total amount the dividends with respect to which 
exemption certificates have been filed and the dividends 
declared prior to June 16, 1933 (effective date of Act). 

Returns are required to be made by every corporation 
making payment of dividends to any person after the en- 
actment of the National Industrial Recovery Act. 

In a ruling, I.T.2706-X 11-32-6335, it is held that dividends 
on stock held by a fiduciary required to file a return as 
such are taxable, irrespective of whether the ultimate bene- 


ficiary is exempt from tax under Section 103 of the 1932 
Act. 


Board to Drive on Old Cases 


EGINNING an extensive drive to clear its heavily- 

laden dockets, and, incidentally, to secure additional 
revenue for the Government, the Board of Tax Appeals 
will move into the California sector in September, sup- 
ported by the General Counsel’s Office and the Special 
Advisory Committee. 

Headed by four Board members, and flanked by eleven 
attorneys and two members of the Special Advisory Com- 
mittee, the contingent will tackle first some seven hundred 
old cases in Los Angeles and San Francisco, with definite 
orders from the Administration to stay there until the 
cases are tried or settled. Authority has been given to 
the General Counsel’s group to settle cases, but it is be- 
lieved that the Government will not be inclined to yield 
substantially without forcing the cases to trial. Continu- 
ances will be as hard to get as cool weather in Washington 
during August. 

The battle will move to Washington in October, where 
the Board will clinch with all the cases now before the 
Special Advisory Committee. Four members will sit each 
day. Cases will be taken up in order of the docket num- 
bers, and dilatory tactics on the part of taxpayers will 
be severely frowned upon. 

If the program has the success the Board promises, the 
Board will be, at the end of the present fiscal year, in the 
best position in recent years, and be ready to dispose of 
cases much more rapidly than in the past. 
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National Industrial Recovery Act Taxes 


fr CLLOWING are releases by the Bureau of Internal 
Revenue summarizing and interpreting tax changes 
made by the National Industrial Recovery Act (Public— 
No. 67—73d Congress). 


Tax on Unreasonable Surplus Accumulations Broadened 


“Section 214 amends Section 104 of the Revenue Act 
of 1932 by striking out the words ‘the surtax’ wherever 
occurring in such section and inserting in lieu thereof 
‘any internal-revenue tax,’ the heading of Section 104 being 
amended by striking out ‘surtaxes’ and inserting in lieu 
thereof ‘internal-revenue taxes.’ Section 13 (c) of the Rev- 
enue Act of 1932 is amended by striking out ‘surtax’ and 
inserting in lieu thereof ‘internal-revenue tax.’ In effect 
these provisions amend Section 104 of the Revenue Act 
of 1932 which taxes accumulation of earnings to avoid sur- 
taxes so that accumulations of earnings to avoid payment 
of the excise tax on dividends will also be subject to tax 
under that section. 


Repeal of Net Loss Provisions 


“Section 218 (a) repeals, effective as of January 1, 1933, 
sections 117, 23 (i), 169, 187 and 205 of the Revenue Act of 
1932. This repeal removes the privilege granted under 
the Revenue Act of 1932 to a taxpayer of carrying over and 
deducting from his net income for the taxable year, a net 
loss for the preceding taxable year. 


Repeal of Stock-Loss Carry-Over into Succeeding Year 


“Section 218(b) repeals, effective as of January 1, 1933, 
Section 23(r)(2) of the Revenue Act of 1932, which permit- 
ted a taxpayer to carry over losses from the sale or ex- 
change of stocks and bonds which are not capital assets 
(capital assets as defined in section 101 being in general 
assets held for more than two years) and apply such losses 
against gains from similar transactions in the succeeding 
taxable year. 


Repeal of Private Bank Exemptions from 
Stock-Loss Limitations 


“Section 218(c) amends, effective as of January 1, 1933, 
Section 23(r)(3) of the Revenue Act of 1932, by striking 
out the following ‘nor to persons carrying on the banking 
business (where the receipt of deposits constitutes a major 
part of such business) in respect of transactions in the 
ordinary course of such banking business.’ This amend- 
ment removes the exemption allowed to private banks 
from the stock-loss limitation provided under the Revenue 
Act of 1932. Under this limitation, losses from the sale 
or exchange of stocks or bonds which are not capital assets 
(as defined in Section 101) can be applied only against 
gains from similar transactions, and can not be used to 
reduce income from other sources. 


Partnership Stock-Loss Limitations 

“Section 218(d) amends, effective as of January 1, 1933, 
Section 182(a) of the Revenue Act of 1932 by inserting at 
the end of that section a new sentence as follows: ‘No 
part of any loss disallowed to a partnership as a deduction 
by Section 23(r) shall be allowed as a deduction to a mem- 
ber of such partnership in computing net income.’ Section 
218(d) denies to the individual members of a partnership 
a deduction in their individual income tax returns for any 
part of the losses sustained by the partnership from the 
sale or exchange of stocks and bonds which are not capital 
assets and disallowed as a deduction to the partnership by 
Section 23(r) of the Revenue Act of 1932. 


Increased Income Tax Rate on Consolidated Returns 

“Section 218(e) amends Section 141(c) of the Revenue 
Act of 1932 by imposing an income tax of 1434 per cent for 
the years 1934 and 1935 upon corporations which file con- 
solidated returns for such years. Such increased rate does 
not apply for the taxable years 1932 and 1933 and the rate 
of tax in the case of corporations filing consolidated returns 
for such years remains at 14% per cent. 


Interest on Tax 
“Section 218(f) provides that no interest shall be as- 
sessed or collected for any period prior to September 15, 
1933, upon such portion of any amount determined as a 
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deficiency in income taxes as is attributable solely to the 
amendments made to the Revenue Act of 1932 by section 
218 of the National Industrial Recovery Act. 


Time to File Returns 


“Section 218(g) provides that in cases where the effect 
of Section 218 of the National Industrial Recovery Act is 
to require for a taxable year ending prior to June 30, 1933, 
the making of an income-tax return not otherwise required 
by law, the time for making the return and paying the 
tax shall be the same as if the return was for a fiscal year 
ending June 30, 1933. 


Returns to Be Public Records 


“Section 218(h) amends Section 55 of the Revenue Act 
of 1932 by inserting before the period at the end thereof 
a semicolon and the following: ‘and all returns made under 
this Act after the date of enactment of the National In- 
dustrial Recovery Act shall constitute public records and 
shall be open to public examination and inspection to such 
extent as shall be authorized in rules and regulations pro- 
mulgated by the President.’ 

“The instructions and return forms necessary for the 
administration of the above-mentioned changes in the Rey- 
enue Act of 1932 are now being prepared. As soon as they 
are completed due publicity will be given to such instruc- 
tions and forms through the usual channels. When the 
instructions and forms are available for distribution they 
may be obtained from collectors of internal revenue. 

“Correspondence and inquiries regarding this mimeograph 
should refer to the number and the symbols IT:E:RR.”— 
I. T. Mim. 4035, XII-29-6297 (p. 16). 


Excess Profits Tax 


“Tt is to be observed that the excess-profits tax imposed 
by Section 216 is upon the net income of corporations 
for each income-tax taxable year ending after the close 
of the first year in respect of which they are taxable 
under Section 215. The first excess-profits tax returns 
required to be made under Section 216 are the excess- 
profits tax returns of corporations taxable under Section 
215 for the year ending June 30, 1933, and having an 
income-tax taxable year which is the fiscal year ending 
July 31, 1933. Such excess-profits tax returns for the 
income-tax taxable year ending July 31, 1933, need not 
be made before October 15, 1933. 

“The instructions and return forms necessary for the 
administration of the above-quoted provisions of the Act 
are now being prepared. As soon as they are completed 
due publicity will be given to the instructions and forms 
through the usual channels. When the instructions and 
forms are available for distribution they may be obtained 
from collectors of internal revenue. 

“Inquiries and correspondence regarding this mimeo- 
graph should refer to the number and symbols IT:E:RR.” 
—I. T. Mim. 4040, XII-30-6313 (p. 31). 


Electrical Energy Tax 


* apes Sty to the tax on electrical energy, under Sec- 
tion 616 of the Revenue Act of 1932 as amended by 
the Act of June 16, 1933 [Public No. 73—73d Congress), 
Guy T. Helvering, Commissioner of Internal Revenue is- 
sued a “release” on August 1, extracts from which follow: 

“Under the provisions of Section 616 now in effect, the 
tax [at the rate of 3 per cent, based on the price for which 
sold] must be paid by the domestic or commercial con- 
sumer of electrical energy furnished up to and including 
August 31, 1933, irrespective of when payment for the 
energy so furnished is made. 

“On and after September 1, 1933, all vendors of electri- 
cal energy will be liable for tax on electrical energy sold 
for domestic or commercial consumption, and not for re- 
sale, at the rate of 3 per cent of the price for which the 
energy is sold. The law specifically provides that a 
publicly-owned electric and power plant will not be liable 
for tax on electrical energy it sells, even though such 
energy is sold for domestic or commercial consumption. 

“In the case of an owner or lessee of a building wlio 
purchases electrical energy for resale to tenants therein, 
the law regards the initial sale of the energy to sucli 
owner or lessee as the taxable sale for consumption, and 
the resale to the tenant is not considered a sale for con- 
sumption.” 
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Court Decisions 


Annuity Chargeable Against Both the Corpus and Income 
of Trust Fund Created in Lieu of Dower.—Where a widow 
receives in lieu of dower an annuity chargeable against the 
corpus as well as against the income of a trust fund, annuity 
payments received after the value of the dower interest has 
heen returned to her are property acquired by bequest and 

not part of the annuitant’s gross income.—U. S. Circuit 
Court of Appeals, Second Circuit, in Eva Follett Warner v. 
Commissioner of Internal Revenue. Decision of Board of 
Tax Appeals, 20 BTA 872, reversed. 

Basis of Gain or Loss on Sale of Property.—Where 
petitioner exercised his option under Article 225 of Regula- 
tions 65 to charge certain oil and gas lease development 
costs to Operating expense, it is held that such costs may 
not be capitalized to determine basis of gain or loss on sale 
of such property in 1926 after the statute of limitations 
has run against tax liability in the years in which deduc- 
tions from income were taken for such expenditures. The 
regulation is not invalid as violative of Section 215 of the 
1926 Act which prohibits the deduction of “any amount 
paid out for * * * permanent improvements or better- 
ments made to increase the value of any property,” because 
expenditures for the items of wages, etc., in connection with 
the drilling of wells are not connected with property within 
the prohibition and because the regulation has impliedly 
been upheld by the reenactment, without change, of the 
statutory provisions on which the regulation is based. — 
U. S. Circuit Court of Appeals, Tenth Circuit, in W. R. 
Ramsey v. Commissioner of Internal Revenue. No. 764. Deci- 
sion of Board of Tax Appeals, 26 BTA 277, affirmed. 

Basis for Gain on Sale of Stock in Reorganization.— 
Where a corporation having only common stock sold all of 
its assets to a new corporation for all of the latter’s 
common stock and half of its preferred, and the remaining 
half of the preferred was later sold to the public, the 
preferred stock being 7 per cent cumulative and having 
priority over common stock in event of sale or dissolution, 
the stockholders of the first corporation, to whom all the 
stock thus received was distributed proportionately, in 
1917, received something really different from what they 
theretofore had, and taxable gain resulted at that time. In 
such a situation the value at date of the formation of the 
new corporation and receipt by the taxpayer, rather than 
the March 1, 1913, value of the stock of the predecessor 
corporation, is the proper basis for determining gain real- 
ized on a sale of shares in 1923.—U. S. Circuit Court of 
Appeals, Eighth Circuit, in David Burnet, Commissioner of 
Internal Revenue, v. Charles T. Kountze. No. 9664. May 
term, 1933. Decision of Board of Tax Appeals, 24 BTA 
405, affirmed. 

Basis of Stock Where So-called Dividends are Paid out 
of Capital—So-called dividends on preferred stock (pur- 
chased in 1926 at par) paid out of capital (there being no 
available earnings) serve to reduce the cost basis of the 
stock, taxable gain resulting in the year 1927 when the stock 
was sold back to the corporation at par. Article 1544 of 
Regulations 69 construing the statute to mean that any 
such distribution as is involved here should be applied 
against and reduce the basis “of the stock upon which the 
distribution was made” is valid, even though the statute 
does not specifically cover a corporation having more 
than one class of stock. Congress reenacted the statute 
while the regulations in this respect were substantially the 
same.—U. S. Circuit Court of Appeals, Second Circuit, in 
De Ver C. Warner v. Commissioner of Internal Revenue. 
Decision of Board of Tax Appeals, 27 BTA 39, affirmed. 

Bond Retirement. Deductibility of Premium Paid and 
Unamortized Discount.—Premium on bond retirement and 
unamortized discount on the bonds retired are deductible 
in 1922 when an issue of bonds made in 1920 and due in 
1935 was retired with cash received from new issues of 
bonds, under a refinancing plan. The fact that the premium 
and the unamortized discount were charged on the books 
as cost of the new issues is not determinative. The same 
conclusion applies to a similar refinancing plan catried out 
in 1928. Dissenting opinion filed. 

Claims for Refund.—Taxpayer filed a claim for abate- 
ment of 1919 taxes and also a claim for refund. The refund 
claim was for “any amount determined to be overpaid as 
a result of the audit of claimant’s return * * *.” The 
claim referred to briefs and supplemental information filed 
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with the Commissioner in connection with the abatement 
claim. One issue not raised in the refund claim but raised 
in the briefs was taxpayer’s right to spécial assessment, 
which Commissioner conceded. He refused to make the re- 
fund, however, because this ground was not stated in the 
claim. In the hearing on the abatement claim before the 
Board, the Board found that an overpayment had been 
made. The Commissioner again refused to make the re- 
fund, holding that a proper refund claim had not been 
filed in time setting forth taxpayer’s right to special assess- 
ment. It is held on the facts that the claim, supplemented 
by briefs, was sufficient to support an action for the recovery 
of the tax. The court also:holds that the requirement as 
to setting forth the grounds in refund claims is applicable 
only to claims filed after May 1, 1929, the effective date 
of T. D. 4265. As to claims filed before that date, the 
requirement was only that all facts be clearly set forth. 

The court finds that the suit was not based upon an 
account stated and denies the Government’s contention 
that the action should have been brought in the Court of 
Claims, and sustains the jurisdiction of the District Court. 
—U: S. Circuit Court of Appeals, Seventh Circuit, in The 
United States of America v. Elgin National Watch Company. 
No. 4892. Oct. term, 1932, April session, 1933. 


Club Dues.—The Automobile Club of Kansas City was 
not exclusively a civic organization, and the social features 
attending it were more than incidental. The dues paid 
to the club were not exempt under Sec. 801 of the 1921 Act 
or Sec. 501 of the 1924 and 1926 Acts. The court finds 
that the club house, situated and used as a country club, did 
not have for its object civic purposes. While the court 
finds that there were civic features such as marking streets 
and highways at club expense, legislative committees, and 
road-improvement activities, parties, dinners, and dances 
were held at the club house and facilities were available 
for golf and trap shooting, all of which social features 
produced considerable income for the club. [While the 
nature of the tax involved in this case is not clear from this 
opinion, we have ascertained that it was the tax on dues 
imposed by the laws above referred to—Ed. note.]. U. S. 
District Court, West Div., West. Dist. of Missouri, in 
Southridge Country Club v. Noah Crooks, Collector of Internal 
Revenue. No. 8061. 

Constructive Receipts——Dividends are held to have been 
constructively received by the taxpayer in 1928 so as to be 
income for that year, where they were declared either on 
March 7 or December 12, 1928, payable December 31, 1928, 
and the dividend checks were mailed on December 31, 1928, 
after the stock transfer company’s books had been closed 
for the day, and were received by the taxpayer (on the cash 
basis) on January 2, 1929. Regulations interpreting prior 
statutes containing provisions similar to those in the 1928 
Act have provided for a similar application of the tax, and 

“the retention in subsequent Acts without material change 
of the provision construed by the administrative department 
to mean constructive receipt persuasively indicates that 
Congress approved the interpretation.”.—U. S. Circuit Court 
of Appeals, Second Circuit, in Effie B. Shearman v. Commis- 
sioner of Internal Revenue. Decision of Board of Tax Ap- 
peals, 26 BTA 716, affirmed. 

Interest coupons which matured after December 31, 1922, 
and before the death of a decedent on September 18, 1923, 
constituted taxable income to him on the theory of con- 
structive receipt, even though because of physical and 
mental incapacity he did not clip and cash the coupons.— 
District Court of the United States, West. Div. of the West. 
Dist. of Missouri, in Ella C. Loose, as Executrix of the Last 
Will and Testament of Jacob L. Loose, Deceased, and Indi- 
vidually v. United States of America. No. 1923. Affirming 
in effect Board of Tax Appeals decision, 15 BTA 169. 

Contributions—Deductions from Gross Income.—Con- 
tributions by the taxpayer in 1929 to educational institu- 
tions, Bryn Mawr College, (endowed), Winsor School 
(endowed) and Garland School of Home Making (not en- 
dowed) such contributions being levied for the tuition of 
the taxpayer’s children, are not proper deductions from 
income under Section 23 (n) (2) of the 1928 Act. The word 

‘contributions” in such section is held to have been syn- 
onymous with “gift” and can not be regarded as being 
broad enough in its meaning to include sums levied for 
tuition. Furthermore, the payments were family expenses 
specifically disallowed as deductions by Section 24 (a) of the 
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1928 Act.—District Court of the United States, Dist. of 
Mass., in Katharine Minot Channing v. United States of 
America. Law No. 5447. 


Deductions from Gross Income.—Where a corporation 
held a note of a stockhdlder and after his death in 1918 
cancelled the note and interest in consideration of past 
services which were rendered by him at an inadequate 
salary, the amount of the note was deductible from gross 
income as additional compensation.—U. S. District Court 
of Appeals, First Circuit, in Taylor-Logan Co., Papermakers 
v. Thomas W. White, Collector. No. 2812. Oct. term, 1932. 
Case remanded to District Court with directions to enter 
judgment for plaintiff. 


Deficiency Determinations by the Commission, Judicial 
Review of.—Board of Tax Appeals properly denied jurisdic- 
tion where an appeal was based on a letter from a Deputy 
Commissioner stating that a deficiency of tax for 1928 was 
due but that assessment thereof was barred by the statute 
of limitations. Such a letter did not constitute an assess- 
ment of the deficiency so as to give the Board jurisdiction 
upon appeal. In dismissing the appeal it was not necessary 
for the Board to make findings of fact or to hand down 
an opinion.—U. S. Circuit Court of Appeals, Seventh Cir- 
cuit, in Russell Tyson v. Commissioner of Internal Revenue. 
No. 4836. Oct. term, 1932, Apr. session, 1933. Decision 
of Board of Tax Appeals affirmed. 

Depletion.—A sale and not a reorganization took place 
in 1926 when the taxpayer acquired producing oil properties 
for cash, and depletion should be based on cost of the 
properties and not on the basis of the seller. The fact that 
the stock of the selling company was transferred to tax- 
payer, and on the following day the property was delivered 
and the stock cancelled, is immaterial, the transaction being 
in substance a sale. ‘The clear intent of the statute, the 
opinion says, “is to allow depletion based upon actual cost 
to the taxpayer. The purpose of the “reorganization” 
exception is to prevent that base from being increased by 
transactions which are not actual purchases but merely 
transfers to effect a rearrangement of ownership.”—U. S. 
Circuit Court of Appeals, Tenth Circuit, in The Praine Oil 
and Gas Company (name changed to The Commonwealth Oil 
and Gas Company) v. H. H. Motter, Collector of Internal 
Revenue. No. 784. April term, 1933. Decision of the 
District Court, 1 Fed. Supp. 464, reversed. 

Distraint of Property for Taxes.—Consolidated plans of 
three corporations were begun in 1932. Among the assets 
involved was property which was to be delivered to a third 
party under an agreement with his former employer. The 
Government filed a tax lien against the third party before 
the consolidation proceedings were ratified. The court 
denies the right of the consolidated corporations to enjoin 
the Collector from distraining on the property of the third 
party in its hands of one of the consolidated companies. 
—Republic Steel Company and Sharon Steel Hoop Company 
v. Mercer Tube and Manufacturing Company, Sharon Steel 
Products Company and McDowell and Company. No. 2777 
in Equity. 

Estate Tax.—Bequest to the American Anti-Vivisection 
Society of Philadelphia was exempt from tax under Section 
303 (a) (3) of the 1924 Act, that corporation being held to 
be “organized and operated exclusively for charitable pur- 
poses.”—Court of Appeals of the District of Columbia in 
Pennsylvania Company for Insurance on Lives and Granting 
of Annuities, Executor of Estate of A. Sydney Logan, De- 
ceased, v. Guy T. Helvering, Commissioner of Internal Rev- 
enue. No. 5797. Decision of Board of Tax Appeals, 25 

}TA 1168, reversed. 

The court holds that in arriving at the value of the 
common stock of a close corporation by book values, the 
preferred stock was to be considered at par even though 
the market value of such preferred stock was only $75 a 
share. 

In computing the value of the common stock on the 
basis of earnings, that part of the earnings attributable 
to the preferred stock should have been excluded from the 
computation. 

In determining the market value of the common stock 
by including an item representing proceeds of insurance 
policies on the life of the deceased officer, there should be 
deducted from the full amount of such insurance, an amount 
representing the loss to the company from the death of the 
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officer.—U. S. Circuit Court of Appeals, Seventh Circuit, 
in Sterling Newell and W. E. Clark, Executors under the 
Will of Charles C. Ingalls, Deceased, v. Commissioner of 
Internal Revenue. No. 4870. Decision of Board of Tax 
Appeals, 25 BTA 773, reversed and remanded. 

No part of some $300,000 constituting the estate’s claim 
for deduction from the gross estate for a residual bequest 
to charity, after allowance for certain annuities and _ be- 
quests, is allowable because the executors in trust were 
directed to pay $5,000 to each daughter of the decedent's 
two nieces and two nephews who might survive the nieces 
or nephews. At the time of the decedent’s death in 1924 
there were five living daughters. At that time the younger 
niece was 56 years old and the younger nephew, 45. It is 
held that the amount eventually to go to charity was un- 
ascertainable and therefore not deductible, though it was 
admitted that the percentage of error in any guess was 
likely to be small due to the small size of the contingent 
bequests and the ages of the parties.—District Court of the 
United States, East Dist. of Penn., in The Pennsylvania 
Company for Insurances on Lives and Granting Annuities and 
Charles Schmoele, Executors of the Estate of Theodore C. 
Virnbaum, v. William E. Brown, Late Acting Collector of 
— Revenue for the First District of Pennsylvania. No. 
14882. 


Installment Basis of Reporting Profits from Sales— 
Installment basis of reporting profit from realty sales in 
1926 was allowable, where the vendor corporation received 
cash not in excess of one-fourth of the purchase price, 
even though later in the year it distributed the installment 
obligations, together with other assets of a lesser value, to 
its sole stockholder in payment of a liquidating dividend and 
a debt owing to the stockholder. “When the purchaser’s 
notes are sold or otherwise disposed of to a third party, 
they are not paid, nor does the vendor receive ‘payment’ for 
the land in the ordinary sense of the word” or in the sense 
of the statute which requires “payments received” to be 
considered in determining the amount of the inital payment. 
“We think the statute refers to payments received from the 
purchaser of the land.”—U. S. Circuit Court of Appeals, 
Second Circuit, in Durham Building Corporation v. Com- 
missioner of Internal Revenue. Decision of Board of Tax 
Appeals, 23 BTA 796, reversed. 


Interest Advanced to Debtor Corporation by Taxpayer. 
Tax Status of Advances and of Portion Received in Pay- 
ments of Interest on Debtor Corporations Bonds.—Where 
taxpayer advanced money to a debtor corporation with 
which the latter paid interest on its bonds to the taxpayer 
and others, such interest was income to the taxpayer in 
the years 1918 to 1921. 

Amounts so advanced were not deductible as bad debts 
for the years 1918 to 1921. The advances were not expected 
to be repaid, and there is no evidence that they were charged 
off during the years in question.—U. S. Circuit Court of 
Appeals, Second Circuit, in American Cigar Company v. 
Commissioner of Internal Revenue. Board of Tax Appeals 
decision, 21 BTA 464, affirmed. 


Interest Deductions.—Interest distributed by receivers 
of a corporation on the accrual basis from a surplus ac- 
cumulated after Jan. 1, 1917, did not accrue as a liability 
under the revenue laws in the years 1912 to 1916 (the years 
for which it was due), but was deductible in full from the 
corporation’s income when paid by the receivers in 1917. 
The receivers were appointed in 1912, and the court holds 
that under the law, as established by the courts interest 
stopped when the property passed into the hands of re- 
ceivers, and therefore did not accrue during the receivership. 

Commissioner’s alternative contention that if deductible 
in 1917, the amount of allowable interest was limited by the 
provisions of Sec. 12 (a) (3) of the 1916 Act as amended 
by the 1917 Act, is denied on authority of Brilliant Coal 
Co. v. U. S., 59 Ct. Cls. 481. The limitation prescribed by 
law must be applied to interest for each year separately. 

Taxpayer filed a claim for refund of 1917 taxes on the 
ground that its invested capital could not be satisfactorily 
determined. The Commissioner allowed the claim but sub- 
tracted an additional tax from the overpayment due to his 
disallowance of interest deductions. Thereafter, taxpayer 
within the statutory period filed a sworn statement of facts 
and grounds in connection with its refund claim as an 
amplification and amendment of the grounds originally 
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stated and supporting its claim for the deduction of the 
interest. Hearings were had on this issue and decided 
against the taxpayer, after which the claim was amended. 
It is held that the claim for refund as amplified and amended 
supports the suit for refund of the tax. Since the Commis- 
sioner allowed the claim as to special assessment, the 
Court was not precluded by the decision in Williamsport 
Wire Rope Co. v. U. S., 277 U. S. 551, from passing on the 
other issue in the claim.—Court of Claims of the United 
States in Central Iron & Steel Co. v. The United States. 
No. J-184. 


Interest Exempt from Tax.—Interest received by a pur- 
chaser from a municipality on delinquent tax-sales certifi- 
cates is not exempt from tax as interest on obligations 
of a State or its political subdivisions.—Court of Claims 
of the United States in Charles H. Wiltsie v. The United 
States. No. M-106. 


Jurisdiction of the Board of Tax Appeals.—Appellate 
court directs Board of Tax Appeals to take jurisdiction of 
an appeal as to 1919 and 1920 income and profits taxes where 
deficiency notices were addressed to and intended for an 
old company, then dissolved, and the petitioner before the 
Board was a successor company of almost identical name 
which took over the assets and business of the old company, 
the stockholders of the old company receiving the same 
proportionate share of preferred and common stock in 
the new company. The old company had executed waivers, 
and it is held thag the new company was estopped by its 
conduct to deny the validity of the waivers.—U. S. Circuit 
Court of Appeals, Sixth Circuit, in Commissioner of Internal 
Revenue v. Nichols & Cox Lumber Company. No. 6288. 
Decision of Board of Tax Appeals, 24 BTA 54, reversed. 


Lien on Property by Government, Removal of.—Plea in 
equity for a strict foreclosure of a mortgage against realty 
as to which a Federal internal revenue lien had been filed 
subsequent to the lien of the complainant-mortgagee is 
denied on the ground that there is no statutory basis for 
thus removing the Government’s lien. Decided cases not 
followed.—U. S. District Court, District of New Jersey, in 


oy Trust Company v. United States of America. No. 
‘-4388. 


Losses.—Installment basis may not be used for report- 
ing loss on the sale of property. Loss on the sale of 
stock in 1923, payments to be received over a period of 
years beginning in 1924, is deductible only in the year of the 
sale—Court of Appeals of the District of Columbia in 
George P. Stacks v. David Burnet, Commissioner of Internal 
Revenue. No. 5652. Decision of Board of Tax Appeals, 
23 BTA 307, affirmed. 


Loss on account of investment in the common stock of 
an iceless refrigerating company is held to have occurred 
in 1918, when it was decided to liquidate the company, 
which had never been successful, rather than in 1924 when 
the taxpayer sold all his interests in the company for $100, 
including his holdings of preferred stock ($5,000 par value) 
and of common stock ($225,488.40 par value). He had 
previously received a 40 per cent capital distribution on his 
preferred stock. “The identifiable event indicating the 
probability of a total loss of common stock investment is 
found in the decision to liquidate in 1918.”"—U. S. Circuit 
Court of Appeals, Sixth Circuit, in Abert T. Gowen v. Com- 
misstoner of Internal Revenue. No. 6247. Decision of Board 
of Tax Appeals, 24 BTA 1028, affirmed. " 

Dissolution and liquidation of two subsidiaries by the 
parent corporation, is held to have severed the affiliation so 
that a loss on the liquidation is deductible on the parent 
company’s 1929 return. The loss, however, must be reduced 
by the amounts of operating losses of the subsidiaries for 
certain of the years 1918 to 1929 which had been offset 
against net income of the other affiliates on consolidated 
returns. The losses allowed on the consolidated returns 
being in excess of the total losses sustained by reason of 
the purchase, operation and liquidation of these subsidiaries, 
judgment should go for the defendant [Collector of In- 


ternal Revenue]. “A corporation,” the opinion says, “which - 


each year deducts the operating losses of its subsidiary 
from its own income, ought not to be allowed to accumulate 
those losses and take them again when the subsidiary is 
finally liquidated.”—U. S. Circuit Court of Appeals, Tenth 
Circuit, in B. C. Hernandez, Collector of Internal Revenue 
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for District of New Mexico v. Charles Ilfeld Company. No. 
787. April term, 1933. Decision of U. S. District Court, 
District of New Mexico, reversed. 


Mandamus Proceedings, Against Officers of the Govern- 
ment.—The Comptroller General not being a party to the 
action before the Court, mandamus against him is denied. 
Query is made as to whether any Court outside of the 
District of Columbia may issue such a writ. In a dispute 
between plaintiff and accounting officers of the Government, 
mandamus will not lie to compel a settlement to be made 
in a particular way or to compel payment contrary to the 
settlement or decision of the Government accounting of- 
ficers.—District Court of the United States, No. Dist. of 
Ohio, in Orville S. Brumback, v. Ulysses G. Denman, Admin- 
istrator under Will of Charles H. Nauts, as Collector of 
Internal Revenue of the United States for the Tenth District 
of Ohio. No. 3316 Law. 


Net Loss.—Loss on corporate stock through liquidation 
of subsidiary was sustained in parent’s fiscal year ended 
June 30, 1923, and the resulting net loss (not having been 
absorbed by 1924 income) could therefore be applied against 
income for the fiscal year 1925. While the liquidation 
agreement was made on May 1, 1922, worthlessness was not 
finally determined until the disposition of the assets in 
December of that year. 


The fact that taxpayer sustained the net loss while 
affiliated in its fiscal year 1923 does not prevent the deduc- 
tion of the loss from its 1925 income on a separate return. 
There was no double deduction allowed taxpayer in per- 
mitting it to carry forward a net loss due to liquidation of 
a subsidiary although an operating loss of the subsidiary 
had previously been allowed as a deduction.—U. S. Circuit 
Court of Appeals, Eighth Circuit, in David Burnet, Com- 
missioner of Internal Revenue v. Imperial Elevator Company. 
No. 9638. May term, 1 

“Net loss” for 1924 may not include compromise payment 
in that year of $12,500 in settlement of suit filed by trustees 
in bankruptcy against petitioner and others for mismanage- 
ment of the affairs of a corporation dissolved in that year. 
Neither may it include payments of attorneys’ fees in con- 
nection with this suit, nor the amount of petitioner’s stock 
investment in the company, petition in bankruptcy having 
been filed in 1923. None of these losses was sustained in 
a business regularly carried on by the taxpayer, as required 
by the statute for “net loss” purposes.—U. S. Circuit Court 
of Appeals, Fourth Circuit, in George P. Sacks v. Commis- 
sioner of Internal Revenue. No. 3472. Decision of Board 
of Tax Appeals, 25 BTA 415, affirmed on this issue. 


Refunds. Reversed by Commissioner of Determination 
Allowing a Refund After Refund Payment Was Made by 
the Commissioner.—The Commissioner had authority within 
the statutory assessment limitation period to reverse an 
overpayment determined by himself after refund had been 


made, based on the allowance of special assessment, though: 


no fraud by the taxpayer was claimed or mistake of fact 
shown. Dissenting opinion is filed to the effect that such 
authority should not be attributed to the Commissioner, 
where special assessment is involved, on account of the 
lack of judicial relief to the taxpayer, the Commissioner 
exercising quasi-judicial power in his determination of 
special assessment, which should be binding on the Govern- 
ment.—U. S. Circuit Court of Appeals, First Circuit, in 
Frank A. Page, Collector of Internal Revenue, v. Lafayette 
Worsted Company. No. 2752. Oct. term, 1932. Decision 
of lower court reversed. 


Refunds.—Taxpayer sold stock in 1918, receiving less 
than 10 per cent in that year, the balance payable in 1919 
and 1920. He did not report the profit and a return was 
prepared by a deputy collector in which the entire profit 
was reported. It is held that the taxpayer was entitled to 
report the profit on the installment basis under Sec. 212(d) 
of the 1926 Act and that section was retroactive to the 
year 1918 under Sec. 1208 of the 1926 Act. 

An offer in compromise of interest and penalties accepted 
by the Commissioner is not a bar to suit for the recovery 
of 1918 taxes.—District Court of the United States in and 
for the District of Columbia in Charles M. Norris v. Frank 
W. Howbert, Collector of Internal Revenue. No. 9650. 

Sale of stock was completed and income was realized in 
1920 upon delivery of the certificates and receipt by the 
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taxpayers of the selling price, although they were im- 
mediately (within a few minutes after the transfer) required 
to deposit the proceeds of the sale with a trust company 
as security for the Federal income taxes on the profit from 
the sale, the excess of the proceeds over the tax (except 
for a comparatively small return) not having been released 
until 1927.* 

So-called assessment of tax made August 27, 1920, based 
on the estimated profit which the Government expected 
that the taxpayers would realize from the sale of stock to 
be made the next day was no real assessment in law or in 
fact, and seizure of the taxpayers’ property by virtue of 
it was not justified. Procedure in Section 250 (g) of the 
1918 Act providing for the declaration of the termination 
of the taxable period “at the end of the calendar month 
then last part,” the only procedure prescribed for such an 
emergency situation, was not followed, but this irregularity 
does not enable plaintiffs to recover taxes which were un- 
doubtedly due from them because of the gains resulting 
from the sales of their stock. The first assessment was 
abated, a correct assessment was made in 1924, and appeal 
to the Board of Tax Appeals was pending at the time of 
the enactment of the 1926 Act. Under these circumstanées, 
in accordance with section 283 (h) of the 1926 Act, interest 
was properly included at the rate of 6 per cent from 
February 26, 1926, to the date of notice and demand by the 
Collector.—U. S. Circuit Court of Appeals, Second Circuit, 
in Henry F. Kerr v. Frank Collis Bowers, as Executor of 
the Estate of Frank K. Bowers, Deceasad, formerly United 
States Collector of Internal Revenue for the Second District 
of New York, etc. Alfred E. Clegg v. Frank Collis Bowers, 
as Executor of the Estate of Frank K. Bowers, Deceased, for- 
merly United States Collector of Internal Revenue for the 
Second District of New York, etc. 


Rents from Mining Properties—Rents from mining 
properties received in 1917 and 1918 in accordance with the 
terms of a testamentary trust by which the rents due an 
estate under an agreement entered into prior to March 1, 
1913, demising to another all the coal in place in considera- 
tion of monthly rents, were to be paid to designated bene- 
ficiaries, constituted both a return of capital representing 
the value of the coal in place on March 1, 1913, and taxable 
income, to be allocated according to the rule laid down in 
New Creek Coal Co. v. Lederer, 295 Fed. 433.—District Court 
of the United States, Eastern District of Pennsylvania, in 
John H. Smaltz, Executor under the Will of Rebecca Smaltz, 
Deceased, v. Blakely D. McCaughn, Collector of Internal 
Revenue. No. 11468. 


Statute of Limitations—Waivers.— Waivers, one executed 
after the statutory period but before the 1926 Act, and 
the other executed within the extension period named in 
the first, both mentioning assessment only, are valid to 
extend the collection period also.—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Crucible Steel Casting Company 
v. Commissioner of Internal Revenue. No. 4851. Decision 
of Board of Tax Appeals, 23 BTA 1330, affirmed. 


Statute of Limitations—Waivers.—This case is decided in 
favor of the Government on the authority of McDonnell 
v. U. S., 288 U. S. 420, which held that a waiver executed 
after the 1924 Act but before the 1926 Act was valid to 
extend the regular statutory assessment period which had 
expired before the enactment of the 1924 Act.—District 
Court of the United States, Western District of New York, 
in Sherwood Shoe Company v. Philip Gage and Dorothy Gage 
Humphrey, as Administrators, with the Will Annexed of the 
Estate of Bert P. Gage, Deceased. No. 244-A. 


Transferee Liability for Tax.—Board’s denial of trans- 
feree liability is affirmed where the Commissioner had relied 
on waivers filed by the transferor, a Maine corporation, 
more than three years after its formal dissoluton by decree 
of the Supreme Judicial Court of Maine, dated March 1, 
1920. Under Maine law, a dissolved corporation retains 
its corporate existence for three years after its dissolution, 
for the purpose of liquidating. That the decree of dissolu- 
tion was made without the appointment of a receiver oF 
trustee, although the stockholders’ bill alleged that there 
were existing liabilities does not void it—U. S. Circuit 


* As to the reason for the extraordinary action taken to collect the 
tax, the opinion says: ‘‘No doubt the officials feared that Kerr and 
Clegg might take the proceeds of the sale to Europe and thus deprive 
the government of a large amount of taxes.’’ 
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Court of Appeals, Seventh Crcuit, in Commissioner of In- 
ternal Revenue v. The Newport Company. No. 4896. Deci- 
sion of Board of Tax Appeals, 22 BTA 833, affirmed. 


Transfers to Escape Income Taxes.—Corporation is held 
taxable on gain from sale in 1927 to another corporation 
of its assets in liquidation, although the assets were trans- 
ferred to trustees (for the stockholders) who disposed of 
the assets and made distribution to the stockholders, the 
transaction being held not to be a distribution in kind to 
the stockholders——U. S. Circuit Court of Appeals, Sixth 
Circuit, in F. A. Hellebush v. Commissioner of Internal Rev- 
enue. No. 6254. Decision of Board of Tax Appeals, 24 
BTA 660, affirmed. 


Trusts.—Grantors of trusts are taxable on the income 
therefrom under Sec. 219 (g) of the 1924 and 1926 Acts 
and Sec. 166 of the 1928 Act, where each grantor reserved 
the right to revoke upon the concurrence of all four trus- 
tees. There were four trusts created by four brothers and 
they were all trustees of each trust. 


The court overrules the contention that the singular use 
of the term “person” in Sec. 219 (g) of the 1924 and 1926 
Acts and in Sec. 166 of the 1928 Act, prevents the applica- 
tion of those sections to cases where the power to revoke is 
reserved in more than one person. Sec. 1 of the Revised 
Statutes provides that in interpreting any Act of Congress 
“words importing the singular may extend and be applied 
to several persons or things.”—U. S. Circuit Court of Ap- 
peals, Third Circuit, in Joseph H. Bromley, Jr. v. Commis- 
sioner of Internal Revenue. No. 5051. Board of Tax Appeals 
decision, 26 BTA 878, affirmed as to the first issue. 


On authority of Burnet v. Wells, 53 S. Ct. 761, the court 
sustains the Commissioner in including in grantor’s 1926 
income, the income of irrevocable insurance trusts created 
before the passage of the 1926 Act——Court of Claims of 
the United States in Frank W. Thacher v. The United States. 
No. L-436. A corresponding decision was rendered by the 
ah a in Henry C. Cummins v. The United States. 
No. L-337. 


The Chamberlain of the City of New York is taxable 
[here, for the years 1917 to 1925] as trustee for remain- 
dermen where he holds and invests a fund under court or- 
ders until such time as the court can determine those who 
are entitled to the fund awarded as compensation for a 
remainder interest in land taken by right of eminent do- 
main. Accretions to the fund are taxable income pursuant 
to Eisner v. Macomber, 252 U. S. 189. It is held that there 
is no merit to the petitioner’s contentions (1) that such ac- 
cretions represented only a restoration of the principal of 
the award which would have been received by a remainder- 
man had there been no election by the life tenant to take a 
lump sum in lieu of income, and (2) that to tax such ac- 
cretions is unconstitutional as being a tax on the right of 
the City of New York to condemn land, and (3) that the 
City Chamberlain is not a taxable person—U. S. Circuit 
Court of Appeals, Second Circuit, in Charles A. Buckley, as 
Chamberlain of the City of New York, proposed to be assessed 
by the Federal Income Tax Bureau under the fictitious name 
of “City Chamberlain acting in capacity of trusteee for the 
remainderman u/w Robert Swift Livingston, Room 860, Mu- 
nicipal Building, New York, N. Y.” v. Commissioner of Inter- 
nal Revenue. Decision of Board of Tax Appeals, 21 BTA 
1329, affirmed. 


Where the petitioner was the settlor and also the trustee 
of a trust for his wife, but if he survived her the trust in- 
come was to be paid to him, the trustee being given power 
to accumulate a reasonable portion of the trust income to 
be held for the benefit of those entitled to such income, 
and to be payable at the discretion of the trustee to the 
person or persons who at the time of payment were entitled 
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to the income of the trust, it is held that the entire trust 
income, with the exception noted below, was taxable to 
the petitioner under Section 219 (h) of the 1924 Act pro- 
viding that “Where any part of the income of a trust may, 
in the discretion of the gfantor of the trust, * * * be 
distributed to the grantor or be held or accumulated for 
future distribution to him, * * * such part of the in- 
come of the trust shall be included in computing the net 
income of the grantor.” This is so because, as the peti- 
tioner “named himself trustee, the large discretion given 
in the trust instrument to the trustee as to the accumula- 
tion and payment of income is attributable to him per- 
sonally.” However, the Commissioner and the Board of 
Tax Appeals were in error in holding that the entire in- 
come was taxable to the petitioner personally. That por- 
tion of the income “which constituted the irreducible min- 
imum of which the trustee had no right to deprive Mrs. 
Kaplan” was not taxable to the petitioner personally. The 
case is returned to the Board for a finding as to the 
amount taxable to the settlor on the above basis. 


Petitioner is held to have sustained a capital net loss 
which should be computed under section 208 (c) of the 
1924 Act (12% per cent), where the petitioner paid $25,000 
for one-fifth the common stock of a corporation, it being 
mutually agreed that at the end of five years, at the option 
of either party, petitioner would return the stock and re- 
ceive back his $25,000 plus one-fifth the net dividends for 
the period or minus one-fifth the net losses, and where the 
company sustained a net loss of $100,000 during the five 
years. Thus, the Commissioner’s allowance of only 12% 
per cent of the loss of $20,000 is sustained.—U. S. Circuit 
Court of Appeals, First Circuit, in Sam L. Kaplan et al., 
Executors (Substituted for Charles Caplan) v. Commissioner 
of Internal Revenue. No. 2782. Oct. term, 1932. Board of 
Tax Appeals decision, 26 BTA 379, reversed in part as to the 
first issue but otherwise affirmed. 
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Valuation of Property as of March 1, 1913.—Board of 
Tax Appeals was justified in rejecting opinion evidence as 
to the March 1, 1913, value of a contract to purchase wood 
for the taxpayer’s chemical plant over a period of ten years 
from 1912 when acquired, and allowing no value as a basis 
for exhaustion of the contract. It was also justified in re- 
fusing to allow any value for this contract for invested 
capital, the taxpayer having paid nothing for it—Keystone 
Wood Products Company v. Commissioner of Internal Rev- 
enue. Decision of Board of Tax Appeals, 19 BTA 1116, 
affirmed. 


Waivers (see also Statute of Limitations—Waivers).— 
Waiver executed February 5, 1923, which does not specify 
the year for which it was given is held to be a valid waiver 
for 1917, the only year for which the petitioner was con- 
testing his taxes when the waiver was signed.—wuU. S. Cir- 
cuit Court of Appeals, Third Circuit, in Spencer K. Mulford 
v. Commissioner of Internal Revenue. No. 5014. March 
term, 1933. 


Rulings of the Bureau of Internal Revenue 


Income Tax 


Carrying Charges on Unimproved and Unproductive Real Property 
(Revenue Act of 1932).—A taxpayer has an option for each taxable year 
of deducting or charging to capital account carrying charges on unim- 
proved and unproductive real property, such as taxes and interest. paid 
during the taxable year. This option applies only to real property which 
is both unimproved and unproductive. No part of the expenditures desig- 
nated as “cost of maintenance and upkeep’ may be charged to capital 
account.—I. T. 2701, XII-27-6266 (p. 9). 

Compensation from Government Sources.—The taxpayer was con- 
tinuously employed in 1932 by the public health department of the State 
of R, and in that capacity was also an appointee through the Secretary of 
the Treasury and compensated directly by the Federal Government as its 
employee. 

The taxpayer’s compensation from the State is held to be exempt from 
Federal income tax, but his compensation from the Federal Government 
is subject to tax.—I. T. 2698, XII-25-6237 (p. 3). 

Consolidated Returns by Foreign Corporations.—Consolidated return 
under the 1928 Act may not be filed by the 100 per cent owned sub- 
sidiaries of a foreign corporation.—G. C. M. 11800, XII-31-6320 (p. 6). 
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Corporations Exempt from Federal Income Tax.—Holding corpora- 
tion’s right to exemption under section 103 of the 1932 Act and corre- 
sponding provisions of other Acts is not defeated where it pays its 
income to several organizations each of which is entitled to exemption 
under Section 103.—G. C. M. 11817, XII-26-6249 (p. 5). 


Depreciation Deduction Allowances Allowable on Leased Property.— 
In the case of buildings or other property paid for by the lessor and 
turned over to the lessee under a lease which provides that such property 
is to be maintained by the lessee and the same property or its equivalent 
in value returned to the lessor at the expiration of the lease in as good 
condition and value as when leased— 


1. The lessee should not be allowed depreciation deductions on prop- 
erty in which he has made no capital investment. When the lessee makes 
expenditures in performance of his obligation, he may deduct the amount 
paid for ordinary repairs in the year in which paid, and expenditures for 
capital items should be amortized over the life of the property replaced 
or the remaining term of the lease, whichever is shorter. No distinction 
is to be recognized on the ground that the lessee’s books of account are 
kept on the accrual basis. 

2. The lessor should not be allowed to take depreciation deductions 
in respect of the leased property during the continuance of the lease. 
The cost or other basis of the property, adjusted for depreciation to the 
beginning of the lease, should remain undisturbed until the end of the 
lease, when it may be amortized over the estimated useful life of the 
property as then determined. 

The foregoing rules should be applied to cases wherein the lessor and 
lessee are affiliated corporations which file consolidated returns.—G. C. 
M. 11933, XII-28-6281 (p. 2). 

Employers’ Beneficiary Associations—Income Tax Liability.—In deter- 
mining whether a voluntary employers’ beneficiary association is exempt 
from income tax under Section 103 (16) of the 1932 Act because 85 per 
cent or more of its income consists of amounts collected from members 
for the sole purpose of making benefit payments and meeting expenses, 
the 85 per cent limitation applies to gross income, so that if interest 
income, without deduction for loss on the sale of bonds, exceeds 15 per 
cent, the association is not exempt.—I. T. 2705, XII-31-6318 (p. 2). 


Extension of Time for Payment of Taxes in the Case of Bank Failures 
or Restrictions upon Withdrawals.—Where an application for an exten- 
sion of time for payment of a 1932 calendar-year income tax or install- 
ment due on or before March 15, 1933, or March 31, 1933 shows that 
taxpayer is unable to make payment because of the closing of the bank 
in which his funds are deposited or because of restrictions upon with- 
drawals, he already having made timely payment by a check which was 
returned unhonored, the requirement of Article 432 of Regulations 77 that 
application for extension shall be made on or before the due date of the 
tax or installment will be waived.—T. D. 4367, XII-26-6260 (p. 5). 


Involuntary Conversion of Property—Application of Proceeds from 
Condemnation Awards (Revenue Act of 1928).—Where funds are re- 
ceived by the taxpayer as the result of condemnation proceedings by the 
United States Government, the application of the funds to the reduction 
of mortgage indebtedness on another piece of business property does not 
constitute an expenditure in the “acquisition of other property similar 
or related in service or use” within the meaning of Section 112 (f) of 
the Revenue Act of 1932.—I. T. 2700, XII-27-6265 (p. 8). 


Losses. See matter under heading ‘‘Refund of Income Taxes.” 


Mines, Allowable Capital Additions.—Article 222 of Regulations 69 
and Article 242 of Regulations 74, entitled “‘Allowable capital additions 
in case of mines,’”’ are changed to conform with the text of corresponding 
Article 235 of the present regulations, Regulations 77. Article 1561 of 
Regulations 69 and Article 561 of Regulations 74, entitled ‘‘Determina- 
tion of the amount of gain or loss,’’ are amended to add provisions relat- 
ing to mines and oil or gas wells, corresponding to similar provisions in 
Article 605 of Regulations 77.—T. D. 4376. 

Refund of Income Taxes.—No adjustment may be made for prior taxes 
paid incident to a sale of a residence in 1926 the gain on which was 
reported on the installment basis, where in 1932 the seller was obliged 
to reduce the original consideration, settling for cash on a basis that 
resulted in a loss. The latter is deductible in 1932 under Section 23(e) (2) 
of the 1932 Act.—G. C. M. 11845, XITI-26-6248 (p. 3). 


Regulations 77—Amendment of Article 813.—Article 813 of Regula- 
tions 77 is amended by T. D. 4370, XII-29-6300 (p. 2) by insertion of 
the following new paragraph after paragraph (i) exempting from the 
requirement of information returns property insurance commissions re- 
ceived by general agents: 

“(j) Payments of commissions made by fire insurance companies, or 
other companies insuring property, to general agents, except when spe- 
cifically required by the Commissioner to be filed.” 


Stock Transactions—Application of “First in, First Out’? Rule Where 
Stock Acquired by the Exercise of Rights is Sold (Revenue Acts of 1928 
and 1932).—In construing the “first in, first out’? rule, stock acquired 
through the exercise of rights should be considered as having been 
acquired when the stock rights were exercised, rather than when the 
original stock was purchased. If stock rights issued in respect of several 
different lots of stock are exercised at the same time, any sale of stock 
acquired through such exercise will be presumed to have been made from 
stock acquired through rights issued in respect of the earliest acquired 
lot, and if the latter lot was also acquired through rights exercised at the 
same time as rights in other lots were exercised, then the same principle 
may be carried back as many “generations” as are necessary in order to 
discover which lot should be presumed to have been sold first.—G. C. M. 
11743, XII-27-6264 (p. 2). 
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Sales and Miscellaneous Taxes 


Admissions Tax.—Art. 1, Reg. 43, amended to provide that free admis- 
sions not taxable cover only persons admitted free for the purpose of 
performing special duties, etc. Art. 45, Reg. 43, amended to require that 
Form 729 must be accompanied by an affidavit covering information 
relative to the foregoing.—T. D. 4369, XII-27-6274 (p. 20). 


Capital Stock Tax—Extension of Time for Filing Returns.—Blanket 
extension of time for filing returns and paying the capital stock tax 
under the National Industrial Recovery Act is granted for returns re- 
quired to be filed in continental United States to August 31, 1933, and 
for returns in Alaska and Hawaii to September 20, 1933.—T. D. 4368, 
XII-26-6262 (p. 31). 


Club Dues—Liability to Tax Where Life Member Resigns from Club. 
—Club dues tax is due from a life member of a club so long as he 
retains his membership and until relinquishment by transfer or resigna- 
tion becomes effective by appropriate club action. As long as a life mem- 
ber of a social, athletic, or sporting club or organization retains his status 
as such, he is liable to a tax in an amount equivalent to the tax paid on 
the dues of an active resident annual member of such club or organiza- 
tion. The tax is due whether or not the life member actually uses the 
club facilities.—S. T. 684, XII-25-6243 (p. 22). 


Check Tax.—Checks issued by Civilian Conservation Corps and charged 
against company funds held not taxable.—S. T. 694, XII-31-6324 (p. 17). 


Dividends, Excise Tax on.—The tax imposed by Section 213, National 
Industrial Recovery Act (Public No. 67—73d Congress), shall ‘not apply 
to dividends declared before the date of the enactment of the Act, that 
is, the tax does not apply to dividends declared before midnight of June 
15, 1933. It is also to be observed that the first withholding return 
required to be made under Section 213 is the withholding return of the 
tax required to be deducted and withheld from the dividends paid during 
June, 1933, which were declared on or after June 16, 1933, and that such 
withholding return need not be made before July 31, 1933. 

The instructions and return forms necessary for the administration of 
the above-quoted provisions of the Act are now being prepared. As 
soon as they are completed due publicity will be given to the instructions 
and forms through the usual channels. When the instructions and forms 
are available for distribution they may be obtained from collectors of 
internal revenue. 

Inquiries and correspondence regarding this mimeograph should refer 
> the number and symbols IT:E:RR.—I. T. Mim. 4033, XII-27-6276 

p. 26). 


Manufacturers’ Excise Taxes.—Refunds.—‘Ultimate purchaser,” as 
used in Section 621(d)2 of the Revenue Act of 1932 is a person who 
purchases an article (1) for consumption or (2) for use in the manu- 
facture of other articles and not for resale in the form in which purchased. 

In order to obtain either a credit or refund of manufacturers’ excise 
tax imposed under Title IV of the Revenue Act of 1932, the provisions 
of Section 621(d) of the Revenue Act of 1932 and article 71 of Regula- 
tions 46, as amended by Treasury Decision 4358 (C. B. XI-2, 516), must 
be strictly complied with. No claim for credit or refund will be favorably 
considered which does not include, among other things, the sworn state- 
ment of the taxpayer that he has either repaid the amount of the tax to 
the ultimate purchaser of the article or has secured the written consent of 
such ultimate purchaser to the allowance of the credit or refund. In the 
latter case, the written consent of the ultimate purchaser must accom- 
pany the sworn statement.—S. T. 690, XII-28-6288 (p. 22). 


Manufacturers’ Excise Taxes—Amendment of Article 16 of Regulations 
46.—Article 16 of Regulations 46, approved June 18, 1932, is hereby 
amended by adding a paragraph reading as follows: 

“The use by any person, in the operation of a business in which he is 
engaged, of any article enumerated in Title IV which has been manufac- 
tured, produced or imported by him or his agent, makes such person 
liable to tax under section 622 based on the fair market price of the 
article. However, the provisions of section 622 will not be deemed to 
apply in cases where an individual incidentally manufactures, produces 
or imports for his personal use or causes to be manufactured, produced 
or imported for his personal use any of the articles enumerated in Title 
IV of the Act.”—T. D. 4374, XII-31-6328 (p. 17). 

Article 8 of Regulations 44 is correspondingly amended by T. D. 4375, 
XII-31-6327 (p. 16). 


Soft Drinks.—Operation of a soda fountain by a State educational 
institution is held to be a proprietary function rather than an essential 
governmental function, so that soft drinks sold by such institution are 
subject to the tax imposed by Section 615 (a) of the 1932 Act.—S. T. 
691, XII-29-6298 (p. 19). 


Stamp Tax on Deeds of Conveyance of Real Property.—Where con- 
sideration recited in a deed of conveyance consists of annuities, or is 
fixed by future contingencies, actual value of property at date of convey- 
ance is basis for stamp tax.—S. T. 688, XII-27-6272 (p. 21). 


Stamp Tax on Foreign Insurance Policies under Schedule A-7 of Title 
VIII, Revenue Act of 1926.—Where a foreign insurance policy is origi- 
nally issued for one amount, but later reduced, another insurance com- 
pany issuing policy for the balance stamp tax is incurred for the new 
Th unless the first policy is only amended.—S. T. 689, XII-27-6273 

p. 21). 

Stamp Tax on Transfers of Stock.—An exchange of stock for stock is 
unquestionably a sale [Sections 1(1) and 9(2), Uniform Sales Act], but 
does not come within the proviso in Schedule A-3 of Title VIII of the 
Revenue Act of 1926, as amended by Section 723(a) of the Revenue Act 
of 1932, imposing an increased rate of tax. Accordingly. an exchange of 
stock for stock is taxable at the 4-cent rate.—G. C. M. 12016, XII-30-6312 
(p. 23). 

Tires and Inner Tubes Sold with a New Automobile.—Price of spare 
tires and tubes normally sold with automobiles should be included in 
selling price as basis of 3 per cent tax, and 3 per cent credit taken 
thereon. Extra tires and tubes should be billed separately, and no 3 per 
cent automobile tax is imposed, nor is a 3 per cent credit deductible.— 
S. T. 687, XII-27-6270 (p. 19). 


Toilet Preparations.—Baby powder is taxable as a toilet preparation 
under Section 603 of the Revenue Act of 1932.—S. T. 693, VII-31-6323 
(p. 16). 
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The Account-stated Theory in 
Federal Taxation 
(Continued from page 295) 


Only the remedy of the government had been extin- 
guished. The moral obligation of the taxpayer still 
remained. No one’s conscience is particularly out- 
raged by the fact that the government kept money 
already in its possession to which it was morally 
entitled. 


The merits were thus not in the taxpayer’s favor 
in the Daube case. Nor were they in any of the cases 
where credit for other years is involved. All of the 
decided cases fall in that category. It is believed 
that the liberal view of Judge Littleton will prevail 
when it is urged i in a case where the merits are clearly 
in the taxpayer’s favor. The taxpayer in the Daube 
case was unable to sustain the burden defined in 
Harvey Co. v. Malley, 60 Fed. (2d) 97, of showing 
that the government had money which justly be- 
longed to it. This burden can be sustained where 
there is no question of credits involved. The com- 
mon law account stated,’ or its statutory equivalent," 
will thus continue to serve the useful purpose of 
enabling taxpayers to recover overpaid taxes wrong- 
fully withheld by the taxing authorities. 

13 [In this connection it is interesting to note the recent case of Moses 
v. United States, 61 Fed. (2d) 791, where it is held that an action 
against the United States to recover internal revenue taxes, which 
action is based on an account stated theory, is not within the jurisdic- 
tion of the District Courts under Jud. Code 24 (20) as amended 28 
U. S. C. A. 41 (20), as the action could not have been maintained 


against the collector since he had no part in stating the account with 
the taxpayer. 

1% Tt would seem that the taxpayers in the Court of Claims suits 
hereinbefore cited would have had a better chance of recovery, in view 
of the uncertainty as to the nature of the promise which gives rise to 
the cause of action to recover the overpayment, if in addition to plead- 
ing a strict account-stated they had also pleaded general causes of 
action based on the official determination of overpayment _or on a gen- 
eral monies had and received or assumpsit count. The Bonwit Teller 
case, as hereinbefore noted was pleaded in the dual form and the court 
apparently based the recovery on the general cause of action grounded 
on the official determination, since it made no statement regarding the 
account-stated count, although the case is generally cited to sustain the 
existence of the latter. 


State Control of Local Expenditures Thru 
Centralization of Financial Statistics 
(Continued from page 307) 


Centralization Through Accounting in New Hamp- 
shire.—Several of the states have laws requiring the 
centralization of financial statistics of cities through 
accounting procedures, but do not provide for their 
publication. The practice in New Hampshire was 
started in 1921 with the passage of a law giving the 
Tax Commission authority “to audit accounts of the 
several towns, and other municipal corpora- 
tions.” 18 The Tax Commission was directed to pre- 
pare blanks showing the transactions of municipal- 
ities during the fiscal year and their condition at 
the close thereof. The operation of this provision of 
the law is indicated in the Tax Commission’s report 


of 1931: 


“Municipal Accounts and Finances” has the full time of one 
man and part time of another. All cities, towns, precincts 
and school districts make their financial reports to the 
municipal accountant on blanks provided by the Commis- 
sion. These financial reports are checked and analyzed. 
Where it appears that investigations or audits are neces- 
sary, the municipal accountant attends to them. This sys- 


18 Chap. 60, Laws of 1921. 
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tem has now been under supervision long enough so that 
most municipal accounts are well kept and examinations 
can be made without great difficulty.” 

A budget form to show estimated revenues and 
expenditures is prepared and sent to the towns for 
the use of the budget committees prior to town 
meetings. When the appropriations are made, they 
are filed with the Commission along with the sum- 
mary inventory of property valuations. “In a way, 
a definite check on the tax rate as well as the valua- 
tion can be made and the municipal finances tied 
definitely to the tax rate. This requirement has en- 
abled the Commission through the municipal ac- 
countant to follow closely the detail and trend of 
appropriations and expenditures for different pur- 
poses in the towns.” *° 


Practices in Other States——In Minnesota, the Tax 
Commission has collected, since 1927, information 
regarding city and village indebtedness. Tables 
showing the total amount of outstanding bonds, the 
purpose for which they are issued, and the amount 
of outstanding warrants, are contained in the Com- 
mission’s biennial report. While the statistics given 
are valuable, they are insufficient for any compre- 
hensive use. In 1929, the South Carolina Tax Com- 
mission attempted to collect indebtedness figures from 
its cities, but failed. The Comptroller of Public 
Accounts in Texas collects and publishes full in- 
formation on the outstanding indebtedness of the 
cities of the state. However, no other information 
of municipal finance is published. South Dakota 
began in 1929 to collect data regarding city debts. 


Budgets are required of all municipal corporations 
in Oregon. They show “estimates of proposed ex- 
penditures and probable receipts from all sources 
of revenue.” ‘They must be prepared and filed with 
the Tax Commission before the municipalities make 
a tax levy. 

Though certain tax information is required of 
cities in Arizona, none is published in the Tax Com- 
mission’s report, save “Tax Rates for Incorporated 
Cities.” 22 

(Concluded in the September issue) 






































The Minnesota Tea Case 


(Continued from page 292) 


some stock or securities and which is a lot different). 

Here is what the Court said in the Cortland case: 
When describing the kind of change in corporate struc- 

ture that permits exemption from these taxes, Section 203 


(1926 act) does not disregard the necessity of continuity of 
mterests under modified corporate forms. 


Each transaction presupposed a continuance of interest 
on the part of the transferor in the properties transferred.” 

In the Pinellas case, the Supreme Court did not 
hold that there must be a continuance of the “same 
interests” nor of “essentially the same interests ;” 
itmerely approved the view of the Circuit Court in 
the Cortland case, and said that “to be within the 
exemption the seller must acquire an interest in the 
affairs of the purchasing company more definite than 








* Report, New Hampshire Tax Commission, 1931, p. 12. 
af i es 

,, Given in 1930 report. 

“60 F. (2d) 937, 940. 
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incident to ownership of its short term purchase 
money notes.” 78 


As Mr. Black points out in his dissenting opinion, 
the transferor corporation in this Minnesota Tea 
Company case got stock in the transferee (acquiring) 
corporation and therefore had a continuing interest 
in the enterprise and this brought the transaction 
within part (A), as “control” has nothing to do with 
that part of the definition. 

(5) There does not seem to be sound basis for the 
emphasis placed in the majority opinion on dissolving 
the transferor corporation. Why should there be 
any great legerdemain about dissolving? The sub- 
ject of Federal income taxation is already overbur- 
dened with many fine distinctions, and they do not 
make sense. 

(6) As further showing that neither “dissolution” 
nor “control” has any proper bearing on transactions 
otherwise covered by part (A) of the reorganization 
definition, consider the case of reorganizations in- 
volving the acquisition of stock (as distinguished 
from the acquisition of “properties.”) For example, 


28 287 U. S. 462. 
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Corporation A may issue some of its shares to share- 
holders of Corporation B in exchange for stock in 
Corporation B and if Corporation A, pursuant to the 
plan, acquires “at least‘a majority of the voting stock 
and at least a majority of the total number of shares 
of all other classes of stock” of Corporation B, there 


is unquestionably a “reorganization.” *** Nor can there - 


be any question that dissolution of Corporation B 
has, of itself, nothing to do with the proposition. 
As a practical matter, Congress could not have 
contemplated dissolution in the average case, for the 
simple reason that “at least a majority” of the stock 
of the corporation acquired would generally be in- 
sufficient to give power to bring about dissolution. 
Nor can there be any requirement of “control” here. 
And if there is no requirement as to dissolution or 
as to control in cases of reorganizations by acquisi- 
tion of stock, we have a most unreasonable result, 
viz., where the corporation acquires “substantially 
all” the assets of another but delivers only a minority 
of its shares to the other corporation, and that corpo- 
ration does not adopt the magic of dissolving, there 
is no reorganization, while if the acquiring corpora- 
tion dissolves or gets simply a majority of the stock 
of the other (which obviously will rarely represent 
ownership of “substantially all” the properties), 
there is a reorganization. The right answer and the 
sensible answer is neither control nor dissolution is 
necessary with regard to any of the types of trans- 
actions covered by the parenthetical language in 
part (A) and that Congress never so intended. 

(7) In nearly all of these reorganization cases, a 
decision on a technical law point cuts both ways. 
Both the taxpayer and the Government stand to gain 
or to lose, in cases involving different aspects of the 
problem. In this decision, the matter of basis to the 
acquiring corporations will be pregnant of troubles 
for the Government. Therefore, it is probable that 
the General Counsel’s Office and the Bureau will not 
follow the Board’s opinion. 

With reference to this matter of basis, it will be 
recalled that under the 1928 and prior Acts,” the 
old basis did not prevail unless there was a continu- 
ing interest or control of 80 per cent or more, and 
where we have this, there seems to be in most cases 
at least, even under the decision in the Minnesota 
Tea Company case, a “reorganization” under part (B) 
of the definition, in spite of the fact that the trans- 
ferring corporation does not dissolve. However, un- 
der the 1932 Act,°° the old basis is to be used in 
cases of “reorganization” where an interest or con- 
trol of only 50 per centum or more remains in the 
same persons, and there would be a lot of cases 
where corporations would get new bases if this 
recent decision is consistently applied. 

The Government did not argue for any such result 
as the majority reached. The point of reorganiza- 
tion or not, we have heard, was not discussed in the 
original briefs and arguments at all, and the Board 
seems to have gone off on a little frolic of its own. 

28a Compare Christian W. Von Gunten, 28 B. T. A. —, promulgated 
July 18, 1933, and note that the Board predicated its holding (as to 
“bhasis”) on the proposition that a reorganization involving stock acquisi- 
tion had occurred; also note that the shares which the Averill stock- 
holders received could not have given them “control” over a corpora- 
tion the size of the Borden Company. 

2 See Sec. 113(a)(7), Rev. Act of 1928, Sec. 204(a)(7), Rev. Acts of 


1924 and 1926. 
% Sec. 113(a)(7). 


THE TAX MAGAZINE 











August, 1933 





A case which so vitally affects transactions which 
have previously occurred and future transactions 
ought not to be decided without the fullest oppor- 
tunity for counsel to acquaint the Board with their 
views on the points to be decided, for if the Board 
goes wrong, there will be long and distressing periods 
of uncertainty until it is put right by the Courts, and 
there is frequently a danger that the Courts, not 
being in every instance versed in such technical mat- 
ters, will perpetrate errors. 


Significant Decisions of the Board of 
Tax Appeals 


Capital Assets Sold by an Estate—Application of Capital 
Gains Provision of the Revenue Act—Basis for Gain or 
Loss.—(1) Dividend declared on December 31, 1925, and 
credited on that date to the petitioner’s account on the 
books of the corporation is income for 1925, even though 
not actually withdrawn until 1926, where it was unqualifiedly 
subject to their demand in the former year. : 


(2) Amount paid by the petitioners in 1926 to reimburse 
a corporation for interest paid by it in 1924 and 1925 on 
indebtedness secured by their home is not deductible in 
1926.—E. Gordon Perry v. Commissioner; Vandalia K. Perry 
v. Commissioner, Dec. 8128 [C. C. H.], Dockets 46446, 46447. 


Community Property.—(1) Real property in the State 
of Washington, purchased and improved by a husband 
with capital accumulated by him in a non-community prop- 
erty state before he and his wife became domiciled in 
Washington, was not community property. 


(2) Gains from the sale of property were taxable to the 
fiduciary and not to the devisees.—Testator devised his 
separately owned property in Washington State to his wife 
as sole executrix and trustee, with full power, in her dis- 
cretion, to sell, lease, partition,. exchange and encumber 
the same; but with direction to hold the same and any 
increase or substitution thereof together and not distribute 
it until their youngest child became 21 years old, and then 
to distribute to named devisees. Federal income taxes for 
1926 arising from gains in the hands of the trustee or 
executrix are payable by the fiduciary and not by the 
devisees.—Addie Mallory, Estate of Angus P. Mallory v. 
Commissioner, Dec. 8165 [CCH], Docket 43045. 


Contributions, Deductible.—Contribution to a community 
chest by a local newspaper of large circulation, especially 
devoted to local interests, was deductible in 1929 and 1930 
as a business expense where it is shown that the paper in 
line with its policy of long duration took the lead in cam- 
paigns for contributions to the chest, and its contribution 
was reasonably motivated by or related to the proper con- 
duct of its business—The Evening Star Newspaper Com- 
pany v. Commissioner, Dec. 8170 [CCH], Docket 61870, 66855. 

Seawell dissents, with opinion to the effect that the dona- 
tions did not advance the business carried on by the tax- 
payer. Arundell and Matthews concur in this dissent. Black 
dissents, with brief opinion to the effect that this decision 
is contrary to the decision of the Board in Eitington-Schild 
Co., Dec. 6629, 21 BTA 1163. Morris concurs in this dissent. 


Contributions made to chapters of the Chi Psi Fraternity 
were deductible under Section 23 (n) (2) or 5, 1928 Act. 
The organization was a college fraternity, and the Board 
finds that its purposes were such as to come within the 
statutory provisions permitting deduction of contributions 
to an educational corporation or to a fraternal association 
operating under the lodge system where the gifts are used 
exclusively for educational purposes.—Milton Smith, Jr. 
Executor, Estate of Milton Smith, Deceased, v. Commissioner, 
Dec. 8117 [CCH], Docket 52132. 


Income for Legal Services for Municipality—Compensa- 
tion paid in 1929 to a law firm by a municipality for legal 
services is taxable, where the relationship of attorney and 
client existed. “The term of the services of the petitioners 
law firm was at the pleasure of the city commission, an 
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although an oath of office was prescribed, none was taken 
by a member of the firm until April 1931. No effort has 
been made to show the extent to which the compensation 
received by the law firm related to the exercise of essential 
covernmental functions by the city of Amarillo. The con- 
duct of the city’s legal business was left to the discretion 
of the members of the law firm. The city of Amarillo pro- 
cured and retained at the pleasure of the city commission 
the professional services of the petitioner and his asso- 
ciates, paying therefor the fees charged in addition to the 
retainer agreed upon for routine services.” E. A. Simpson 
7. Commissioner; Marybelle Simpson v. Commissioner, Dec. 


8138 [CCH], Dockets 62015, 62016. 


Losses.—No deductible loss was incurred by a stock- 
holder as the result of an exchange of stock under a plan 
of capital readjustment following foreclosure proceedings 
when a sale of a corporation’s assets were made to a new 
company under a plan of reorganization whereby the new 
company issued 10,000 shares of preferred stock to be sold 
at par; 10,000 shares of common stock (no par) to go as 
a bonus, share for share, with each share of preferred sold; 
and 10,000 shares of common to be distributed to the pre- 
ferred stockholders of the old company and to the minority 
stockholders of its subsidiary. The petitioner as stock- 
holder in the old company thereby got 947 shares of the 
new company’s no-par common stock (worth about $40 a 
share) and sought to show a loss in 1925 measured by the 
difference in value then of this stock and the cost of the 
stock held in the old corporation. Following the definition 
of “reorganization” in Pinellas Ice & Cold Storage Co. v. 
Com., 287 U. S. 462, there was here at least a merger or 
consolidation. “It seems to us immaterial that there was 
a foreclosure sale of the old corporation’s assets. Fore- 
closure sales are the common concomitant of reorganiza- 
tions.” C. H. Mead Coal Co. v. Commissioner, Dec. 8148 
[CCH], Dockets 42718, 42719, 54660. 


Railroads, Tax Liability—(1) “Expense” deduction de- 
nied—In 1917 the New York Central Railroad Co. paid to 
a wholly owned subsidiary coal corporation $309,244.64 to 
enable that corporation to carry certain unused coal lands 
as an investment. The payment is not deductible as an 
ordinary and necessary expense, being in the nature of a 
capital expenditure to protect its investment in the stock. 


(2) Amount paid to the State of Illinois pursuant to 
State statute upon the issuance of petitioner’s bonds is 
deductible as taxes paid. 


(3) Where bonds were issued at a discount by corpo- 
rations, predecessors of petitioner, the petitioner is not 
entitled to deductions for the amortization of such discount. 


(4) Petitioner as lessee of railroad equipment and other 
property is not entitled to deductions for depreciation on 
the leased equipment and property, or for loss upon the 
retirement of such equipment. 


(5) Back mail pay allowed to the petitioner and affiliated 
corporations, pursuant to an order of the Interstate Com- 
merce Commission, constitutes taxable income for 1920 
and 1921, the years of receipt. 


(6) Interest allowed by the Director General of Railroads, 
on the cost of additions and betterments made during the 
period of Federal control, was income for the period for 
which allowed. 


_(7) The amount paid in 1923 by petitioner as its propor- 
tion of an assessment by the Association of Railway Exec- 
utives for the purpose of establishing at Yale University 
a chair of transportation in honor of the late Thomas 
DeWitt Cuyler, is not deductible as an ordinary and neces- 
sary business expense, the evidence not showing the extent 
ot the benefit, if any, to the taxpayer from such expenditure. 


(8) In 1923 petitioner lease certain land for a term of 999 
years. An amount of $58,900, referred to as “rent,” was 
paid in advance by the lessee. It is held that the entire 
‘um constitutes income of 1923. Although the item was 
designated as rent for the entire term, there was nothing 
‘o indicate that the lessor would refund any part of it in 
the event of termination before the end of the term. 
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(9) Bookkeeping entries did not result in income.—In 
1923 petitioner made certain accounting adjustments on its 
books, as a result of which certain items were credited 
to profit and loss. These represented a salvage item re- 
covered in 1917 but carried as a suspense item until 1923 
when it was entered as income on the books and an item 
of depreciation on property retired in 1918. It is held that 
such adjustments did not create taxable income.—Michigan 
Central R. R. Co. v. Commissioner; New York Central R. R. 
Co. v. Commissioner, Dec. 8120 [CCH], Dockets 19930, 
19932, 34437, 62040. 


Reorganization—Definition of Sec. 112 (1) (i), Revenue 
Act of 1928.—The acquisition by one corporation of sub- 
stantially all the properties of another corporation is not, 
of itself, a statutory reorganization under section 112 (i) 
(1), Revenue Act of 1928. Such acquisition, to come within 
Section 112 (i) (1) (A), must be part of a strict merger 
or consolidation or of something which partakes of or 
resembles a merger or consolidation and involves a con- 
tinuance of essentially the same interests through modified 
corporate form. In determining whether a statutory re- 
organization exists, the definition of Section 112 (i) (1) must 
be read in its entirety and part A may not be applied so 
as to stultify part B. Three persons owning all the shares 
of a corporation conducting a local business cause the 
corporation’s assets to be transferred to another existing 
corporation with nation-wide activities, for cash, which is 
immediately distributed, and 7% per cent of the shares of 
the larger corporation. The local corporation continues 
its existence, holding as its assets the acquired shares, and 
the individuals continue as its shareholders. This is held 
not to have been a statutory reorganization, the local cor- 
poration being taxable upon a gain measured by the dif- 
ference between the cost of the assets transferred and 
the sum of the cash and value of shares received, and the 
individuals being taxable upon the cash dividend received. 
—Minnesota Tea Co. v. Commissioner; E. C. Peterson v. 
Commissioner; A. F. Peterson v. Commissioner; L. T. Peter- 


son v. Commissioner, Dec. 8147 [CCH], Dockets 54227, 60837- 
60839. 


Marquette concurs in the result. Van Fossan, dissenting: 
“It seems clear to me that the prevailing opinion goes 
much further than is warranted either by the language of 
the revenue acts or by the authoritative decisions of the 
courts. It reads into the statute a concept and a limitation 
neither written in nor intended by Congress.” 


Black dissents with the holding in the majority opinion 
that no reorganization was effected without discussing the 
question as to whether the $320,370.79 admittedly dis- 
tributed to the petitioners Peterson is all taxable to them 
as dividends as determined by Commissioner, or only a 
part as contended by petitioners. 


Reorganization Distinguished from Liquidation.—Basis 
for Gains, Losses and Exhaustion.—The petitioner acquired 
all of the stock of another corporation in exchange for all 
of its stock. On the same day steps were taken to liquidate 
and dissolve the other corporation. Within practically the 
shortest possible time allowed by law, the corporation 
transferred its assets to the petitioner in exchange for its 
stock and dissolved. Upon the consummation of these 
transactions, in excess of 80 per cent of petitioner’s stock 
was held by the same persons who had held all of the 
stock of the dissolved corporation. It is held that the 
transaction is within the reorganization provisions of the 
1924, 1926 and 1928 Acts, that the property was not ac- 
quired through liquidation, and the basis to the petitioner 
for gains and losses and exhaustion is cost to the transferor 
corporation. 


Where property is acquired after February 28, 1913, by 
a lessee through the exercise of an option in the lease to 
purchase the leased property, the basis to the purchaser 
for invested capital, determining gains or losses on sales, 
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and computing exhaustion on the assets so acquired, js 
cost to him. The Board overrules petitioner’s contention 
that there was a taxable exchange in 1916 of the option 
for the property and that the basis should be the value oj 
the property in that year. 


(3) Basis after reorganization determined—Whiere a de- 
ficiency notice is sent to a corporation and its transferee 
files a petition from the notice, designating itself as the 
successor of the transferor corporation through change 
of name only, the Board has jurisdiction of the proceeding — 
Burnet v. San Joaquin Fruit & Investment Co., 52 Fed. (2d) 
123, followed. San Joaquin Fruit and Investment Co. v. Com- 


missioner, Dec. 8113 [CCH], Dockets 6989, 20801, 27038 
35835, 40407, 42726, 49317, 52253. 


Stock Transfers.— Where corporate stock was trans- 
ferred in 1929 prior to payment dates of dividends there- 
tofore declared, such dividends are reportable as gross 
income of the transferee in the year they become due 
and payable and are not proceeds from the collection of 
accounts receivable acquired with the stock. The amount 
paid by the transferee to the transferor in consideration for 
accrued dividends on the stock surrendered is to be in- 
cluded in the taxable profit to the transferor.—Eugenia R. 
Jemison v. Commissioner; Jemison & Co., Inc. v. Commis- 
stoner, Dec. 8131 [CCH], Dockets 64996, 64997. Arundell and 
Black dissented without written opinion. 


Taxation in Ohio 
(Continued from page 300) 


dom. This is particularly true because it is evident 
that merit in public office is seldom rewarded. The 
truth of this may be found in the exceptional and 
almost isolated instance of Cincinnati, where, under 
a charter form of government, civic pride has been 
renewed and qualified candidates are elected to pub- 
lic office. The state, under the leadership of Gov- 
ernor George White and former Director of Finance 
Bevis, has effected radical economies in govern- 
mental expenditures and there is no reason why your 
local governments should not follow this outstand- 
ing example to the very limit of their ability, by 
electing officials who unfearingly will perform their 
duty. 

The slogan of every patriotic citizen should be 
“Pay Your Taxes.” At no time in the history of the 
Nation has greater burden been placed upon gov- 
ernment than now. This is a government “of the 
people, by the people and for the people.” It is a 
government of the electorate. The entire electorate, 
and particularly those who are most insistent upon 
constructive economy in government, should be the 
first to support any movement which looks to the 
prompt payment of taxes. Paying your taxes 1s 
complementary to reducing or balancing the budget. 
Every taxpayer has the right to demand a reduction 
in the cost of government, but after that cost has 
been fixed by the officials elected by the taxpayer 
then it is his duty to pay his taxes if he can. Some 
of our legislators have advocated a tax strike. To 
me, the advocacy of such a course by a legislator 1's 
sacrilege. Surely, above all other people, our law- 
makers should recognize that this is a government 


RS i ee AE ee ea a ns Se pe eer eee eS OE ae eee ee 





Our advertisers merit your confidence. Please mention THE TAx MAGAZINE when writing to them. 











ion 
ion 
of 


de- 
Tee 
the 
nge 
g— 
2d) 
om- 


038, 


ans- 
iere- 
TOSS 
due 
n of 
ount 
n for 
2 in- 
ld R. 
mmis- 


l and 


dent 
The 

and 
inder 
been 
pub- 
Gov- 
lance 
vern- 
your 
tand- 
y, by 
their 


Id be 
of the 
gOov- 
nf the 
tis a 
orate, 
upon 
be the 
to the 
xes 1S 
udget. 
uction 
st has 
<payer 
Some 
e. To 
ator is 
ir law- 
ernment 







August, 1933 THE TAX MAGAZINE 323 





We Recommend— 
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Bankruptcy 


_ FEDERAL TRADE REGULATION SERVICE—A 
two-volume Service reporting all industrial control 
and recovery legislation such as the Federal Indus- 
trial Control Bill, Oil Control Bill, etc., in addition to 
full reports on the basic Clayton and Sherman Anti- 
trust Acts and the Trade Commission Act and related 
laws on the subject of federal regulation of trade. 
The Service, now in its eighteenth year, and complete 
from the beginning to date, with continuing reports 
to May 1, 1934, is priced at $35; to May 1, 1935—$60, 
payable $25 on installation and $35 May 1, 1934. 


—_ STOCKS AND BONDS LAW SERVICE—The only 
complete reporter on Blue Sky law (including 
all the state laws, regulations, rulings and decisions, 
which will constitute the “Experience Table” for the 
new Federal Act), excellently arranged, with new 
divisions for coverage of the new Federal Securities 
Act for which the first rulings are already reported. 
In three volumes. Price, with continuing Sadie for 
two-year period ending January 1, 1935—$60, pay- 
able $30 on installation and $30 January 1, 1934. Or, 
Federal volume only at $30, payable $10 on installa- 
tion and $20 January 1, 1934. 


ee FEDERAL RESERVE ACT SERVICE for everything 
under that Act specifically. A complete reporter on 
the Federal Reserve System since the beginning of the 
Federal Reserve Board. Special price of $24 for the 
next twelve months. 


BANKING AND TRUST COMPANY SERVICE for 
banking generally, including the National Bank Act, 
annotated, and the Federal Reserve Act and regula 
tions. A five volume Service—$50. to December 31, 
eer payable $35 on installation and $15 in January, 


INFLATION LAW SERVICE—A one-volume Service 
devoted to exposition of the measures designed to 
increase commodity prices and to bring about the 
industrial adjustment represented by the Administra- 
tion’s “New Deal” concept. Specially adapted for 
use in keeping currently ni lB on the revolutionary 
changes in the relation of the Federal Government to 
business. The Service offers the only organized re- 
porting system on all phases of the new “Inflation” 

ct and as a matter of general information also reports 
all new laws entering into the Roosevelt program. The 
special introductory price of $20 includes current 
reports to July 1, 1934. 

BANKRUPTCY LAW SERVICE—A thorough exposi- 
tion of the federal bankruptcy law, new and old, 
reporting currently on every development, including 
rules, forms, decisions, etc. Price, including current 
reporting service for the next twelve months, $20. 


To Commerce Clearing House, Inc., Loose Leaf Service Division of The Corporation Trust Company, 


Chicago. 


Without obligation of any kind, send full information about the Services checked above. 
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of laws and not of men. Tax strikes are not proper 
methods of enforcing honest and efficient govern- 
ment. Every taxpayer has the right to resort to 
the courts and to the polls and the insistence of 
organization can usually influence public economies. 
These methods are legal. Refusal to pay taxes is 
illegal and smacks of violence and a disrespect for 
law such as we have found in rural communities 
where foreclosure proceedings have been broken up 
and judges dragged from their benches. A wilful 
and persistent tax strike, such as in Chicago, will 
destroy a city’s credit and hamper the very funda- 
mental agencies, such as sanitary, fire and police. 


Every taxpayer has as much duty to the commu- 
nity as the city has to him. While it is true that the 
state has a lien for the taxes owing, obviously whole- 
sale foreclosures can not and will not be made. Ev- 
ery public official and every public spirited citizen 
should appeal to taxpayers to pay their taxes. It is 
the taxpayer’s duty to pay and the official’s to give 
his best in the way of good government. Along 
with the slogan “Reduce Expenditures” should be 
found hand in hand, “Pay Your Taxes.” 


Amendments to Claims for Tax Refunds 
(Continued from page 290) 


profits from a certain contract should be reported on 
the installment basis, and citing the Commissioner’s 
ruling in another case arising from the same transac- 
tion as authority could be made the basis for a suit 
grounded on the theory that the contract had no fair 
market value when received and that no income was 
reportable until the taxpayer realized his cost. The 
strong dissenting opinions indicate that the court, fol- 
lowing the Supreme Court formula, divided only upon 
the factual question of whether the claim gave the 
Commissioner sufficient notice to enable him to discover 
the alleged lack of fair market value of the contract. 


The Court of Claims would not go so far, however, 
as to allow a taxpayer to maintain his suit where 
the grounds of the suit were not included in the 
claim for refund, but the facts necessary to enable 
the Commissioner to reach the ground claimed by 
the taxpayer were before him by virtue of a Revenue 
Agent’s Report. George W. Johnson v. United States 
(Ct. Cls. June, 1933), 333 C.C.H. 9387. The Court 
also made clear in this case that amendment could 
not be made to a claim after rejection. 


The Second Circuit Court of Appeals followed the 
Factors & Finance decision in holding, in The Na- 
tional Park Bank v. United States (C. C. A. 2nd, May, 
1933), 333 C. C. H. 9315, that a general claim for re- 
fund “for such amount as may later be allowed after 
final audit of income and profits taxes paid by this 
bank” might be amended, after the statute of limita- 
tions had run but before rejection of the original 
claim, into a claim for special assessment. 


The Supreme Court opinions, and the later deci- 
sions handed down with them in mind reflect a liber- 


August, 1933 


alized viewpoint, a distaste for inelastic adjective 
tax law concepts, and a desire to do justice, not only 
in the mass, but in each individual case. They do 
not mean, however, that all formalities may be dis. 
regarded with impunity. The taxpayer must still 
“turn square corners when dealing with the govern- 
ment.”° Tucker v. Alexander, in which it was laid 
down that “liberal compliance with statutory re 
quirements *.* * may be insisted upon by the 
defendant, whether the collector or the United 
States,” is still good law. 


Thus, it does not appear from the decisions that 
any amount of research by the Commissioner, in- 
stituted by a defective claim, would be labelled a 
waiver of the defects if suit was brought after the 
limitation period without prior perfection of the 
claim before rejection.** Nor do the courts intimate 
that amendments to claims may be made after re- 
jection, or that blanket claims will, in every case, 
be amendable. The courts have not, it would appear, 
abandoned the ground that the words in the statute 
and regulations mark the condition of the claimant’s 
right, but have merely determined that these words 
will be interpreted in the light of administrative 
realities rather than as Portia interpreted Shylock’s 
contract. 


These decisions do not lend encouragement to the 
practice of filing blanket claims in the vague hope 
that some later decision or ruling will create a 
ground for refund. But they furnish some assurance 


that the statutes and the regulations cannot become 


“traps for the unwary” and that the measure of 
justice will be more adequate. 


No one doubts that adjective tax law has caused 
too much litigation, has consumed too much of the 
time of the Bureau, the taxpayers and the courts. 
The problem evidently cannot be solved by Congress 
—at least, its attempts in the past ten years have 
not resulted in the simplicity that was hoped for. 
The Bureau has also made little progress. Appar- 
ently the task must be accomplished, in major part 
at least, by the courts. And the Supreme Court deci- 
sions above discussed, representing as they do a 
strict hewing to the line of administrative realities, 
and a brushing aside of technical niceties in the in- 
terests of justice, point out an excellent method for 
improving the present situation. Already, the re- 
ports show, it has inspired forward looking lower 
courts to cling to the comparatively straight-running 
highway of facts and refuse to become lost in the 
labyrinth of legal theory. 


% Rock Island, A. & L. R. Co. v. United States, 254 U. S. 141, 41 
Sup. Ct. 55, 65 L. ed. 188 (1920) Kings County Savings Inst. v. Blair, 
116 U. S. 200, 6 Sup. Ct. 352, 29 L. ed. 657 (1886); Brainard v. 
Hubbard, 12 Wall. (U. S.) 1, 20 L. ed. 272 (1871). 


37 However, in a recent decision, the Circuit Court of Appeals for the 
Seventh Circuit allowed a refund for taxes erroneously paid on land 
belonging to another when the refund claim did not describe the land 
in detail although it contained a blanket claim that “certain real estate” 
belonging to another had been taxed to claimant. The claim, defective 
as to the undescribed parcels, was never amended or perfected. The 
court relied for its decision on the Memphis Oil case. United States 1. 
The Continental Illinois Bank and Trust Co., Ext’r, 333 C. C. H. 9342 
(C. C. A. 7th, 1933). 
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